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UNITED STATES OF AMERICA
BEFORE THE

FEDERAL ENERGY REGULATORY COMMISSION

Project No. 2058 (Cabinet Gorge)

Avista CorporatiorProject No. 2075 (Noxon Rapids)

CLARK FORK SETTLEMENT AGREEMENT

INTRODUCTION AND PURPOSE

A. This Settlement Agreement, dated as of January 1, 1999, ("Agreement") is made and entered
into pursuant to Rule 602 of the Rules of Practice and Procedure of the Federal Energy
Regulatory Commission ("FERC" or "Commission") (18 CFR 8385.602) by anctéetie

following entities who shall hereinafter be referred to as a "Party" and collectively as "Parties":
Avista Corporation ("Avista"); the United States Fish and Wildlife Service ("USFWS"); the

United States Department of Agriculture, Forest ServioSFS"); the Confederated Salish and
Kootenai Tribes; the Kalispel Tribe; the Koot
Unlimited; the NoxorCabinet Shoreline Coalition; the Idaho Division of Environmental Quality
("IDEQ"); the Idaho Departmemf Fish and Game ("IDFG"); the Idaho Department of Parks

and Recreation; the Montana Department of Environmental Quality ("MDEQ"); the Montana
Department of Fish, Wildlife and Parks; the Montana Department of Natural Resources and
Conservation; the Greavountain Conservation District; the Montana State Historic

Preservation Officer; the Idaho State Historic Preservation Officer; Sanders County, Montana;
the Montana B.A.S.S. Federation; the Cabinet Resource Group; Idaho Rivers United; the Rock
Creek Alliance; the Elk Creek Watershed Council; the Lake Pend Oreille Idaho Club; the Tri
State Implementation Council, and the Alliance for the Wild Rockies.

B. This Agreement sets forth the agreement of the Parties with regard to the environmental,

cultural, pubic recreation, fishery, wildlife, operational and related measures (hereinafter

"Protection, Mitigation and Enhancement Measures," or "PM&Es") which Avista will undertake

in consultation with the other Parties pending issuance of a new FERC licenseiagdhaur

term of the new FERC |icense for Avistaods Cab
Rapids Project (FERC No. 2075) (hereinafter "Cabinet Gorge," "Noxon Rapids," and,

collectively, "Clark Fork Projects” or "Projects"). This Agreement alsdéskes the

obligations of the Parties to support this Agreement before FERC and to support the issuance of

a new license for the Clark Fork Projects which is consistent with the terms of this Agreement.



AGREEMENT

EFFECTIVE DATE AND TERM

1. This Agreemenghall become effective and binding on March 1, 1999, and shall continue for
the term of the new license to be issued by FERC for the Clark Fork Projects plus the term of any
annual license which may be issued upon expiration of the new license anc shatlibhg upon

the successors and assigns of the Parties.

GENERAL AGREEMENTS AND UNDERSTANDINGS OF THE PARTIES

New License Should Conform to Settlement

2. The Parties agree that FERC should issue a new license to Avista which is consistent with this
Agreenent and which contains conditions that properly reflect the PM&Es described in and

made a part of this Agreement which Avista has agreed to undertake and implement pending
issuance of a new license, including the term of any annual licenses, and dutargitbéthe

new license. The Parties further agree that with respect to matters covered by this Agreement,
FERC should not include in the new license additional or supplemental conditions except as
otherwise provided or contemplated in this Agreemenkoe@ as may be necessary to enable
FERC to ascertain and monitor Avistabs compl i
its regulations under the Federal Power Act ("FPA"). The Parties understand that before it may
issue a new license, FERC mustiply with a number of statutory requirements including

Section 4(h)(11)(A)(ii) of the Northwest Power Act.

Term of License

3. I n recognition of Avistab6s significant obl
sought and obtained the acceleratibthe termination date of the Noxon Rapids license, the fact

it has committed to commence implementation of this Agreement two years prior to license
expiration, and of the adaptive management component of this Agreement, the Parties agree that
the termof the new license for the Clark Fork Projects should be for 45 years.

Rehearing and Judicial Review

4. The provisions of this Agreement are not severable and this Agreement is made with the
understanding that each term is in consideration and supparénf other term and is a

necessary part of the entire Agreement. In the event that FERC issues a new license with
modifications or issues a new license with terms or conditions that are materially inconsistent
with the Agreement, the Agreement shall, gtaes provided in Paragraph 5, be considered

modified to conform to the terms of the new license unless any of the Parties advises the other
Parties in writing, within 30 days after the issuance of such license, of its objection to the
modification, changer condition. The Parties shall then immediately commence negotiations

for a period not to exceed 90 days to resolve the issue(s) and modify the Agreement as needed. If
agreement cannot be reached within the 90 day period or any extended period thevhich t
negotiating Parties may agree, an objecting Party other than Avista may, by notice to all the other



Parties, either withdraw from the Agreement or elect not to be bound by the modification,
change or condition except to the extent the Party is otheswigect to the jurisdiction of the
FERC with respect to that modification, change or condition. The foregoing shall not preclude
any Party from seeking rehearing or judicial review with respect to the modification, change or
condition and the time periogithin which the parties must attempt to negotiate a resolution of
the issue(s) may, at the option of the objecting Party, be tolled pending the disposition of the
rehearing request and, if applicable, a petition for judicial review.

Conditions Omitted by FERC

5. In the event that FERC issues a new license that omits any conditions of this Agreement or
reduces any of Avistads obligations under thi
be bound by all such conditions and that such conditionde/gnforceable in a court of

competent jurisdiction by and against any of the Parties. The Parties agree, however, that nothing

in this Agreement is intended to be construed as a waiver by any agency or sovereign of any
immunity from suit which it may bierwise have.

Funding Suspension

6. Avista agrees that prior to the issuance of a new FERC license, it will not suspend or terminate
its funding and implementation of this Agreement if another Party exercises the withdrawal

rights provided by this Agreemeand withdraws from this Agreement, unless Avista reasonably
determines that the withdrawal of that Party could adversely affect the likelihood of the
acceptance of this Agreement by FERC as part of the order issuing a new license.

Reopeners

7. The Partis agree that they will not invoke or rely upon any reopener clause contained in the
new license for the purpose of seeking changes to or otherwise seek to modify this Agreement or
the new license with respect to any matter covered by this AgreementthaleBarty

determines that new information reasonably demonstrates that applicable provisions of this
Agreement are inconsistent with the public interest and affords the Management Committee, to
be established under Paragraph 26 of this Agreement, a@Gedays to consider the new
information and that Partyo6és position. Said P
notice provision if it believes an emergency situation exists, or as necessary to comply with the
Endangered Species Act ("ESANotwithstanding the provisions of this paragraph, the Parties
agree that USFWS may seek reopening of the new license as necessary to comply with the ESA
and implementing regulations, or pursuant to its authority under Section 18 of the FPA as set
forth in Paragraph 17 of this Agreement, and the parties agree that FERC should reserve
authority to reopen the license in such circumstances.

Cooperate in Studies

8. The Parties agree to cooperate in conducting studies and monitoring activities to be
implementedpursuant to this Agreement and in providing reasonable assistance in any approval
or permitting process that may be required for implementation of this Agreement; provided that



any Parties who are governmental agencies are not by this commitment conmg amis
relinquishing any legal authority they may have in those situations where they may be the
permitting agency.

Establishes No Precedents

9. The Parties understand and agree that this Agreement establishes no principles or precedents
withregardtoany ssue addressed herein or with regard
relicensing proceeding and that none of the Parties to this Agreement will cite either this

Agreement or its approval by FERC as establishing any principles or precedentsagtkcep

respect to the matters to which the Parties have herein agreed. The Parties further understand and
agree that no Party to this Agreement shall be deemed to have approved, accepted, agreed to or
otherwise consented to any operation, management tiealwa other principle underlying any

of the matters herein, except as expressly provided herein.

Agency Environmental Statements

10. Nothing in this Agreement shall be construed to predetermine the outcome of any analysis
under environmental assessmamtstatements or decisions based on those assessments or
statements which must be undertaken by any of the state or federal agencies which are Parties to
this Agreement. In addition, nothing in this Agreement shall preclude the IDFG from exercising

its full prerogatives under the NEPA process, including scoping, alternative development, the
effects of alternatives, and records of decisions.

Successors and Assigns

11. This Agreement shall be binding upon the Parties and their successors and assigns and any
successor licensee shall assume and be responsible for the same funding obligations of Avista
established by this Agreement including obligations with respect to interest oroearrunds.

No change in the status of any Party shall in any way alter any $interests, rights, or

obligations under this Agreement. No interest, right or obligation under this Agreement shall be
transferred or assigned by any Party hereto without the approval of the Management Committee
to be established under ParagraploRthis Agreement. Nothing herein shall affect the right of
Avista to transfer its existing licenses or its new license including any interest in these Projects
nor the right of any Party to oppose any license transfer.

Liability of Parties

12. By enteringnto this Agreement, the Parties other than Avista have not accepted any legal
liability for the operation of the Clark Fork Projects.

Relates to Specific Matters

13. The provisions of this Agreement are intended to relate only to the specific matter se
or referred to herein, and no party waives any claim, right or authority which it may otherwise
have with respect to any matters not expressly provided for or referred to herein. To the extent a



federal, state or tribal governmental Party has rptessly waived the exercise of its authorities
and rights in this Agreement, it fully retains such authorities and rights with respect to this and
other proceedings.

Responsibilities Under Existing Laws

14. Nothing in this Agreement shall be construecktieve the parties of their responsibilities

under any applicable law or to diminish the authority of any government or governmental agency
over the Clark Fork Projects, including but not limited to authority under any provisions of the
FPA.

SEPARATE AGENCY STATUTORY RESPONSIBILITIES

Section 10())

15. The state and federal fish and wildlife agency Parties represent that the measures which
Avista would be required to implement under this Agreement would adequately and equitably
protect, mitigate damages &nd enhance fish and wildlife, including related spawning grounds
and habitat, within the meaning of § 10(j) of the FPA. Such agencies represent that they are not
aware of any reason at this time which would require that they submit any recommendégd 8 10(j
condition(s) to FERC which would be inconsistent with or additive to the obligations of Avista
under this Agreement. Should, for whatever reason, any recommended 8§ 10(j) condition(s) be
materially inconsistent with the terms of this Agreement, any Paatywithdraw from this
Agreement.

Montana Major Facility Siting Act

16. The Parties understand that MDEQ is required by State law (Montana Major Facility Siting

Act, Title 75, Ch. 20, MCA) to intervene in FERC proceedings involving facilities in the &tate
Montana and to make recommendations to FERC on behalf of the state. By executing this
agreement, MDEQ represents that with the exception of an issue relating to the exercise of
Avistads water rights at NoxontimBahchwosld it i s n
require that it submit any recommendation(s) to FERC which would be inconsistent with or

additive to this Agreement. Should, for whatever reason, MDEQ make any recommendation(s)

to FERC which are materially inconsistent with or additivéhioterms of this Agreement, any

Party may withdraw from this Agreement.

Section 18

17. USFWS represents that, because of this Agreement and the measures Avista would be

required to implement thereundeeither the Secretary of the Department of the Interior, the

USFWS nor any delegate thereof will prescribe the construction of any fishway(s) for the Clark

Fork Projects pursuant to 8 18 of the FPA, 16 U.S.C. 8§ 811, as a condition of a new license,

provided that the FERC includes in the new license a full reservation of the Secretary's authority,
pursuant to 8 18 of the FPA, to prescribe upstream and downstream fishways after the new

license for the Clark Fork Projects is issued, said authority to beausedt he Secr et ary o



di scretion. The USFWS hereby reserves the Sec
prescribe upstream and downstream fishways after the issuance of new licenses. The USFWS
further agrees, however, that no such use of tisatved authority shall be made as long as the

fishery related PM&ESs set forth in this Agreement are implemented by Avista with diligence and
good faith and continue to show a reasonable likelihood of adequately increasing the target
populations, as determed by the Secretary following consideration of any relevant information
provided by Avista or other Parties. The Parties agree that any fishways ordered by FERC shall

be paid for in full by Avista independent of and in addition to the funding commitments

otherwise specified in this Agreement or in the attached PM&ESs, except as provided in

paragraph VI(d) of Appendix C of the PM&Es.

Section 4(e)

18. The Parties agree that nothing in this Agreement is intended to diminish the management
authority of the USF®ver any National Forest System lands and nothing in this Agreement is
intended to waive this authority or to imply that National Forest management decisions will be
made or influenced by the actions and recommendations of the committees establisteed by th
Agreement. USFS does represent that, given the measures Avista is required to implement under
this Agreement, including Avistads commitment
estimated by USFS for their recreation facilities within the ptpgscdescribed in the Recreation
Resource Management Plan (Appendix H), it is presently unaware of any reason which would
require it to submit any mandatory conditions for the Clark Fork Projects pursuant to Section

4(e) of the FPA which would be matehainconsistent with the terms of this Agreement. Should
USFS, for whatever reason, submit mandatory Section 4(e) conditions to FERC which are
materially inconsistent with this Agreement, any Party may withdraw from this Agreement.

USFS agrees that shoutdietermine that any of the Section 4(e) conditions it intends to submit
may be materially inconsistent with this Agreement, it will so advise the Management

Committee (to be established under Paragraph 26 of this Agreement) and attempt to afford the
Comnittee 90 days to discuss and consider such conditions.

Endangered Species Act

19. USFWS and the other Parties recognize that it will be necessary for FERC, pursuant to § 7(a)
of the ESA, to engage in formal consultation with the USFWS regarding certathdfgecies

and the habitat of such species before it may issue a new license for the Clark Fork Projects. The
Parties further recognize that in the course of such consultation USFWS has an obligation under
that statute to determine whether the relicensitge Clark Fork Projects is likely to jeopardize

the continued existence of any listed species or result in the destruction or adverse modification
of designated critical habitat and, if so, to propose to FERC those "reasonable and prudent”
alternativesvhich USFWS believes would not violate the ESA and can be taken by FERC or
Avista. By its execution of this Agreement USFWS is not waiving its authorities, rights or
obligations under the ESA. The USFWS does believe at this time that the terms of this
Agreement are consistent with the conservation of listed species. If, for whatever reason, the
USFWS, following formal consultation, does submit to FERC reasonable and prudent
alternatives which would be materially inconsistent with or additive to the tdrhis o

Agreement, any Party may withdraw from this Agreement. If USFWS determines that any of the



reasonable and prudent alternatives they propose would be materially inconsistent with this
Agreement, they will afford the Management Committee (to be estallunder Paragraph 26
of this Agreement) 90 days to discuss and consider such alternatives.

Water Quality Certifications

20. If either IDEQ or MDEQ issues Section 401 water quality certification(s) for the Clark Fork
Projects that is materially incosgent with or additive to the terms of this Agreement, any Party
can withdraw from its participation in this Agreement by providing written notice thereof to the
other Parties within 30 days from the date of issuance of any such certification(s) oevarthe

any Party seeks judicial review, 30 days from the date of any final court decision. If either IDEQ
or MDEQ issues water quality certification(s) that is consistent with the provisions of this
Agreement, the Parties agree not to contest these @arohs in any forum. Avista will

distribute to the Parties copies of any 401 certifications which are issued, including copies of any
draft or tentative certifications that may be issued by the agencies for comment. If either IDEQ
or MDEQ determines thany provisions of a 401 certification that it proposes to issue will be
materially inconsistent with the terms of this Agreement, it will make reasonable efforts to
provide the Management Committee an opportunity to discuss and consider those provisions.

PROTECTION, MITIGATION, AND ENHANCEMENT MEASURES
PM&Es

21. The parties agree that FERC should issue new licenses for the Clark Fork Projects with

conditions which provide for the implementation by Avista of the PM&Es described below. The

Parties furtherage e t hat the Funding Tabl e attached he]
monetary obligations in connection with the implementation of the PM&Es. In the event of any
inconsistency between any of the PM&Es and the Funding Table, the PM&Es shall control.

(a) For the purpose of offsetting the power peaking and reservoir operational impacts of the
Cabinet Gorge and Noxon Rapids Projects to native salmonid species, Avista shall fund and
implement the Idaho Tributary Habitat Acquisition and Fishery Enhanagtegram PM&E
which is attached hereto as Appendix A.

(b) For the purpose of offsetting the power peaking and reservoir operational impacts of the
Cabinet Gorge and Noxon Rapids Projects to native salmonid species and recreational fisheries,
Avista shalfund and implement the Montana Tributary Habitat Acquisition and Recreational
Fishery Enhancement Program PM&E which is attached hereto as Appendix B.

(c) For the purpose of meeting the goal of increasing the viability of native salmonid populations
by providing fish passage between tributaries upstream of Cabinet Gorge, Noxon Rapids and
Lake Pend Oreille, Avista shall fund and implement a fish passage program in accordance with
the terms of the Fish Passage/Native Salmonid Restoration Plan PM&E waiitdcieed hereto

as Appendix C.



(d) For the purpose of meeting the goal of increasing the viability of bull trout populations by
reducing poaching, accidental harvest, and habitat loss, Avista shall fund and implement an
education and enforcement progranaatordance with the terms of the Bull Trout Protection
and Public Education Project PM&E which is attached hereto as Appendix D.

(e) For the purpose of assisting local landowner groups to protect and improve lower Clark Fork
River and Lake Pend Oreille tributary watersheds with the expectation that native salmonid and
recreational fisheries, water quality and wildlife habitats bellbenefited, Avista will fund

watershed councils in accordance with the Watershed Council Program PM&E attached hereto
as Appendix E.

(f) For the purpose of meeting the goal of maintaining and improving water quality in the

vicinity of the Projects, Avis shall fund and implement the Water Resources Program PM&E
which is attached hereto as Appendix F and which includes the following measures: (1)
systemic, long term monitoring of nutrients and metals which enter, are retained in and which
pass the Projés; (2) the monitoring of Noxon reservoir stratification and the evaluation of
nutrients and heavy metals; (3) evaluation of tissues from aquatic organisms for the presence of
heavy metals and other substances; (4) developing plans for monitoring maiatenan
construction, and emergency activities associated with the Projects and protecting water quality
from the impacts thereof; and (5) the implementation of gas supersaturation monitoring, control
and mitigation plans.

(9) For the purpose of ensuring tiRabject lands can reasonably satisfy a variety of competing
resource demands and for the purpose of ensuring the implementation of a land classification
system, a land and reservoir use permitting system, and appropriate monitoring and enforcement
mechanims, Avista shall fund and implement the Land Use Management Plan PM&E which is
attached hereto as Appendix G.

(h) For the purpose of maintaining and managing appropriate recreational facilities at the
Projects and developing new recreational facilitiehévicinity of the Projects to effectively

meet recreation demand during the term of the new licenses, Avista shall fund and implement a
public recreation plan in accordance with the terms of the Recreation Resource Management
Plan PM&E attached herets appendix H.

(i) For the purpose of protecting important aesthetic resources on Project lands, Avista shall fund
and implement the Aesthetic Management Plan PM&E which is attached hereto as Appendix I.

() For the purpose of providing organization andspreation of the various wildlife, botanical,
and wetland PM&E measures within a single, comprehensive management plan, Avista shall
fund and implement the Wildlife, Botanical and Wetland Management Plan PM&E which is
attached hereto as Appendix J.

(k) Forthe purpose of promoting enhancement of wildlife, botanical and wetland resources in the
vicinity of Project lands, Avista shall fund and implement the Wildlife Habitat Acquisition,
Enhancement and Management Program PM&E which is attached hereto adiAjpen



() For the purpose of protecting Black Cottonwood habaatAvista property surrounding the
reservoirs, Avista shall fund and implement the Black Cottonwood Habitat Program PM&E
which is attached hereto as Appendix L.

(m) For the purpose of prating and enhancing wetland areas within the Project boundary,
Avista shall fund and implement the Wetlands Enhancement Program PM&E which is attached
hereto as Appendix M.

(n) For the purpose of protecting and enhancing the habitat of bald eaglesneefiedgans and
common loons on Project lands and waters, Avista shall fund and implement the Bald Eagle,
Peregrine Falcon and Common Loon Plan PM&Es which are attached hereto as Appendix N.

(o) For the purpose of protecting and enhancing wildlife hatstia@ated with the Clark Fork
River Delta and surrounding area and controlling erosion, Avista shall fund and implement the
Clark Fork Delta Habitat and Erosion Control Program PM&E which is attached hereto as
Appendix O.

(p) For the purpose of protectiagd managing certain forest wildlife habitats on Project lands,
Avista shall fund and implement the Forest Habitat Program PM&E which is attached hereto as
Appendix P.

(q) For the purpose of protecting and enhancing certain island wildlife habitats théetfmnoject
reservoirs, Avista shall fund and implement the Reservoir Island Habitat Program PM&E
attached hereto as Appendix Q.

(r) For the purpose of protecting and enhancing eligible historic and prehistoric resources on
Project lands, Avista shall furahd implement the Clark Fork Heritage Resource Program and
the Clark Fork Heritage Resources Management Program as agreed to in the Programmatic
Agreement. The Programmatic Agreement and the Clark Fork Heritage Resource Program are
attached hereto as Appaix R.

(s) For the purpose of designing and implementing effective ergsiainol measures to protect
important resource values on lands affected by Project induced erosion, Avista shall fund and
implement the Erosion Fund and Shoreline Stabilizationl&hines Program PM&E which is
attached hereto as Appendix S.

(t) For the purpose of mitigating for the impacts of Project operations, Avista shall operate the
Projects in accordance with the terms and conditions of the Project Operating Limits Plan PM&E
which is attached hereto as Appendix T.

Annual Plans and Budgets

22. In the case of any PM&Es which provide for the expenditure of funds for measures and
programs as agreed upon from time to time by the Management Committee, Avista will file each
year or asuch other times as FERC finds appropriate: (1) a plan which shows the amounts of
money proposed to be spent or contributed including the purposes for which the expenditures are



to be made and (2) a subsequent statement showing the amounts actuatly cpetnibuted
during the relevant period of time. Such plans and statements will be submitted to the
Management Committee for approval prior to being submitted to FERC.

Inflation/Deflation Index - Interest Rate

23. In the case of any PM&E which establslagfund or an amount of money to be made
available byAvistaon an annual basis, the amount of the funds to be made available during the
second Avista fiscal year (January 1 through December 31) year after this Agreement becomes
effective, or on such oth@nniversary date as the Management Committee may establish for
administrative convenience, and each year thereafter, be adjusted by calculating the percentage
change of the Gross Domestic Prodimaplicit Price Deflator ("GDPIPD") as reported by the
Bureau of Economic Analysis, Department of Commerce, over the most recent four quarters for
which the Department has reported the @BB, and adjusting the funding for that year by this
percentage change. In the event that applicable funds, as describedimtling Summary

Table (Appendix U) to be made available on an annual basis by Avista are not spent or used in
that year, the amount of any unexpended funds carried forward shall, at the end of the year in
guestion and each year thereafter, be increlagdle yield in percent per year, compounded

daily, on U.S. Treasury securities at a constant maturity of one year, as reported in the Federal
Reserve Statistical Releaseld (Daily Update on Selected Interest Rates for January 1) or the
most recent repting date prior to January 1, of the given year.

Accounting

24. Avista shall commence the funding and implementation of the PM&Es on March 1, 1999.

Within six months of the effective date of the new license, Avista, in consultation with the
Management Comittee, shall cause an appropriate accounting to be made and, in consultation

with the Management Committee, shall determine and inform the FERC and all Parties of the
amounts spent by Avista prior to the issuance of the new license pursuant to this Ageeeine

of Avistabs remaining funding obligations und

Land Protection

25. Whenever Avista acquires lands or interests in lands ("PM&E lands") for the purpose of
implementing any of the PM&Es, it shall at tiaé such PM&E lands are acquired, take such
actions as may be necessary and appropriate in the circumstances to insure that such PM&E
lands are protected in perpetuity from uses which are inconsistent with the purposes for which
such PM&E lands are beingguired. Prior to being placed in perpetual protection and in order
to allow time to insure PM&E lands are meeting desired goals, the lands will be held by Avista
for a period of not more than ten years subject to a restrictive covenant that would require
Management Committee approval for the disposition of those lands. It is understood that in most
cases FERC policies will require Avista to include such PM&E lands in the Project boundary
and it is further understood that nothing in this Agreement shalbibstrued either to modify

that FERC license obligation of Avista or to prevent the Management Committee in appropriate
cases from deferring or not requiring perpetual protection of any PM&E lands which the
Committee determines may have a greater valusisi@mt with the purposes of the relevant



PM&E, in subsequent land conveyances. In the event Avista should sell or convey the Projects to
another entity, it shall also convey to that entity its interest in any PM&E lands located outside
the Project boundgrand take appropriate measures to insure that such entity will assume the
same obligations with respect to those lands as Avista has under this Agreement. The Parties
agree that the Management Committee should consider and to the extent practicablenimplem

the land acquisition and protection guidelines reflected in the Land Acquisition Policies
Statement attached as Appendix V.

MANAGEMENT COMMITTEE

Authority

26. There is hereby established a Management Committee which shall be composed of one
representative from each of the Parties. The Management Committee shall have the authority,
subject to such FERC approvals as may be necessary in appropriate cakeapiwoye plans
developed by Avista and/or the appropriate technical committee for the implementation of
PM&Es, including the related funding; (2) approve modifications of the PM&Es; (3) oversee the
implementation of all PM&Es by Avista and the approgriedmmittees; (4) establish such
committees as it deems necessary for the purpose of implementing this Agreement and the
attached PM&Es and determining, as appropriate, the size, membership and procedures of such
committees, including those of any of tremamittees identified specifically in this Agreement or

in the attached PM&Es; (5) establish appropriate procedures for conducting its activities,
including procedures for proxy voting, and holding meetings by teleconferencing methods; (6)
permit additionakntities to execute this Agreement and thereby become Parties and, as
appropriate, permitting the addition of such new entities as Parties on terms different from those
of the original signatories to this Agreement; (7) resolve all disputes regardiregmiemhtion of
approved PM&Es and all disputes brought to it for resolution by any of the Parties or
committees; and (8) following the issuance of the new license and subject to the approval of the
FERC, amend this Agreement and any of the PM&ESs, in acecoedaith the voting provisions

set forth in this Agreement.

Avista License Responsibilities

27. Notwithstanding any of the provisions of the foregoing Paragraph, the Parties intend and

agree that Avista will be responsible for license compliance antidaniplementation of the

PM&Es, including the costs of permits or applicable environmental analyses within the

respective PM&E implementation budgets, pursuant to the terms of this Agreement and the

terms of its new license and shall be and remain redgensigardless of the Management
Committeeds inability to resolve any i mpl emen
FERC approval of an implementation plan in such circumstances Avista shall inform FERC of

the issues which the Management Comamitbr the appropriate technical committee was unable

to resolve and shall fairly disclose to FERC the positions of the various members of the
Management Committee on the pertinent issues.



Public Notice and Voting

28. The Management Committee shall medétadt twice each year. The meetings of the
Management Committee shall be open to the public and Avista shall provide reasonable notice of
the meetings of the Management Committee and the technical advisory committees in local
newspapers and by mailingsao interested party list. The Management Committee shall

endeavor to conduct its business by consensus. For decisions on which consensus among all
Parties cannot be attained and a vote is necessary, the States of Idaho and Montana shall for
purposes of ampliance with item (2) below have one vote apiece. In the event a vote of the
Management Committee should become necessary on any matter, decisions of the Management
Committee shall be by: (1) Majority vote of the members present and voting at a dudy calle
meeting of the Management Committee at which a quorum is present and (2) unanimity of (i) the
USFS, (ii)) USFWS, (iii) the State of Idaho, (iv) the State of Montana, and (v) Avista. The
aforementioned Parties shall make reasonable efforts to particightediscussions held by the
Management Committee on any issue upon which there may be the need for a vote. When an
issue before the Management Committee involves a decision to spend funds which are within the
funding amounts Avista is committed to spemdier the terms of the applicable PM&Es (as
distinguished from decisions involving PM&Es which contain funding estimates), consensus by
Avista is not required. A quorum for meetings of the Management Committee shall be seven
Parties and must include at$¢&wo of the federal agency Parties, at least one agency Party from
each of the States of Idaho and Montana and Avista. The state agency Parties will be responsible
for determining the representative or agency Party that will represent the state in any
determination of the Management Committee under item (2) of this Paragraph. As used in this
Paragraph the term "present” shall also include any Party or Parties participating in a meeting by
teleconference.

Dispute Resolution

29. Any dispute that arises ine implementation of this Agreement and any of its PM&Es, or in

any committees formed under this Agreement, shall, in the first instance, be the subject of

informal negotiations among the parties to the Agreement. A party or parties may refer a dispute

to the Management Committee, along with a written statement outlining the dispute and

proposed resolution. The Management Committee shall meet and by majority vote, determine
whether the resolution is acceptable. During this informal dispute resolution,aroparty

may request the FERC Director of the Office o
Designee, to participate in the negotiations to assist in resolving the dispute. If no resolution is
reached during the informal process, the disputing peirparties shall have thirty days

following the Management Committee decision to refer the dispute to FERC for expedited

di spute resolution. All disputes taken to FER
Rules of Practice and Procedures, 18 R.[Part 385. The proposed resolution and the

Management Committee decision, and all supporting documents, may be submitted to the FERC.

If a disputing party does not refer a dispute to the FERC within the thirty day time period, the
Management Committeesolution will become binding on all parties.



Administrative and Clerical Support

30. Avista will provide reasonable administrative, clerical and support facilities for the
Management Committee and TACs. Avista will be responsible for preparing progesetha,

minutes of all committee meetings, for distributing minutes from prior meetings to the members
in advance of upcoming meetings, and for the management and preservation of data and studies
including the provision of reasonable public access to datzhand studies. Avista will keep the
Management Committee reasonably informed of the status of its license compliance filings and,
in the event that any such filing is disputed by any Party, Avista shall notify all Parties of the
dispute and make copiesits filing available to the Parties.

Annual Report

31. Within one year of the issuance of a Commission order approving this Agreement and
issuing a new license, and annually each year thereafter during the term of the new license,
Avista shall preparand file with FERC a detailed report on the activities of the Management
Committee and other committees and on the implementation of the PM&E measures during the
previous year. Such report shall identify all revisions made to approved PM&ESs during the
previous year and all new PM&Es implemented during the previous year. Avista will prepare the
annual reports in consultation with the members of the Management Committees and will
provide such members with at least thirty (30) days in which to comment oft afdhee report

prior to filing a final version with the Commission.

TECHNICAL ADVISORY COMMITTEES

WRTAC and TRTAC

32. Initially, the Management Committee shall have two technical advisory subcommittees. The
first shall be known as the Water Resourceshimaal Advisory Committee ("WRTAC"). The
second will be known as the Terrestrial Resources Technical Advisory Committee ("TRTAC").
The WRTAC shall have responsibility for fishery resources, water quality, and water quantity.
The TRTAC shall have respondity for wildlife, botanical resources, wetlands, land use,
recreation, and aesthetics. Avista shall consult with the TACs in developing appropriate
implementation plans for the PM&Es and related funding recommendations.

Membership

33. The WRTAC and the TRAC shall unless later modified by the Management Committee,
consist of one representative from each of the Parties. Within sixty (60) days of the effective date
of this Agreement and annually each year thereafter during the terms of the new licerses for t
Clark Fork Projects, each of the Parties shall provide written notice to the Management
Committee of the identity of its representatives on the WRTAC and TRTAC. Notwithstanding

the above, any Party may choose not to participate in the WRTAC and/dRT#eCTduring any

year, in which case it should so indicate in the written notice(s) referenced above. In order to
ensure continuity and stability in the membership of the TACs, the Parties will attempt to
designate representatives for three (3) year terms.



Procedures

34. The TACs shall, unless and until modified by the Management Committee, establish the
procedures for conducting their activities, including those necessary for developing and
submitting to the Management Committee implementation plans forEd\éfad related funding
recommendations.

Relationship of Committees to Federal Agencies

35. The Parties agree that the Management Committee, the TACs and any other groups or
commi ttees i dentified in this Agr ettoeofthe ar e
PM&Es. If a decision by any committee or group established by this Agreement involves a
recommendation for action by a federal agency which is a Party to this Agreement, it is
understood that that agency will consider the recommendatioe sathe manner as it would
consider recommendations and information from any other person or group and that the agency
may seek additional public comments on the matter as part of its normal administrative process.

CULTURAL RESOURCES MANAGEMENT GROUP

Programmatic Agreement

36. The Parties recognize and acknowledge the special role of the Cultural Resources
Management Group ("CRMG") in overseeing the protection, enhancement and mitigation of
cultural resources. The composition, procedures, and protoctlef@RMG are described in

the Programmatic Agreement and Clark Fork Heritage Resource Program ("CFHRP") attached
hereto as Appendix R. The Parties agree that they will comply with the provisions of the CFHRP
and that the TACs and other committees will edinwith the CRMG on any PM&Es that are

likely to directly or indirectly affect cultural properties and will advise the Management
Committee of the comments of the CRMG related to cultural properties when submitting
recommendations for PM&Es to that Comted. The CRMG may submit written comments to

the Management Committee on PM&Es recommended to that Committee by the TACs at the
time those recommendations are submitted to the Management Committee. Within one year of
the effective date of this AgreemertetManagement Committee shall adopt protocols for
determining those PM&Es and related activities which are likely to directly or indirectly affect
cultural properties.

MISCELLANEOUS

Force Majeure

37. No Party shall be liable for failure to perform ordetay in performance due to any cause
beyond its reasonable control. This may include, but is not limited to, fire, flood, strike or other
labor disruption, Act of God or riot. The Party whose performance is affected by a force majeure
will make all reasoable efforts to promptly resume performance. The Party affected by a force
majeure event shall notify the other Parties by telephone, faxnaileas soon as it is

e



reasonably possible and practical to do so of the circumstances of the event whiekiasbeli
constitutes a force majeure event.

Estimating Decommissioning Costs

38. Avista agrees that in the event FERC makes any material changes to its current policy
regarding decommissioning costs during the first 35 years of its new license, Avistansilltc

with the Management Committee and thereafter undertake such steps as may be reasonable and
consistent with those policy changes to estimate the remaining useful life of the Projects and the
cost of decommissioning the Projects or a portion of thgéts.

Costs

39. No PM&E funds shall be used to reimburse any Party for its costs of participating in the
work of the committees established under this Agreement or for costs incurred in defending this
Agreement from any neRarty challenge. No Party shibk required to bear the costs incurred

by any other Party in implementing or defending this Agreement or any of the PM&Es
established or to be established under this Agreement from arpanitynchallenge. Nothing in

this Agreement, however, shall be stmed to prohibit any Party from reimbursing any other
Party for its own oubf-pocket costs of attending meetings of any committee established under
this Agreement.

Rock Creek Mine

40. Avista shall give timely notice to the Parties in the event thetdives a request for access
across project lands for the purpose of installing any outfall or discharge facility in connection
with the development of the proposed Rock Creek mine.

Aboriginal and/or Federally Reserved Water Rights

41. Nothing in this Aggement is intended in any way to affect, diminish, impair, or predetermine
any aboriginal and/or federally reserved or state law based water rights, if any, the signatory
tribes or federal agencies may have in the Clark Fork River and its tributaries.

EXPENDITURE OF AGENCY FUNDS

Federal Agencies

42. Nothing in this Agreement shall be construed as binding the USFWS or the USFS to expend
in any one fiscal year any sum in excess of appropriations made by Congress or administratively
allocated for the purposs this Agreement for the fiscal year, or to involve the USFWS or

USFS in any contract or other obligation for the future expenditure of money in excess of such
appropriations or allocations.



State Agencies

43. Nothing in this Agreement shall benstrued as binding any state agency that is a Party to

this Agreement to expend in any one fiscal year any sum in excess of appropriations made by its
state legislature or administratively allocated for the purpose of this Agreement for the fiscal
year,or to involve any such state agency in any contract or other obligation for the future
expenditure of money in excess of such appropriations or allocations.

Execution

44. This Agreement may be executed in any number of counterparts, and each executed
counerpart shall have the same force and effect as an original instrument and as if all the
signatory Parties to all of the counterparts had signed the same instrument. Any signature page of
this Agreement may be detached from any counterpart of this Agrewitleodit impairing the

legal effect of any signatures thereon, and may be attached to another counterpart of this
Agreement identical in form hereto but having attached to it one or more signature pages. Each
signatory to this Agreement hereby certifieatt{iL) he or she is authorized to execute this
Agreement and legally bind the Party he or she represents and (2) the Party he or she represents
will be fully bound by the terms hereof.

IN WITNESS WHEREOF, the Parties have executed this Agreement on é@seinlditated
below.*

CONFEDERATED SALISH AND KOOTENAI TRIBES

By

KALISPEL TRIBE

By

KOOTENAI TRIBE OF IDAHO

By

THE COEUR DOALENE TRI BE

By

AVISTA CORPORATION

By

*Original signatures are on file at Avista Co



UNITED STATES FISH AND WILDLIFE SERVICE

By

UNITED STAT ES DEPARTMENT OF AGRICULTURE, FOREST SERVICE

By

IDAHO DIVISION OF ENVIRONMENTAL QUALITY

By

IDAHO DEPARTMENT OF FISH AND GAME

By

IDAHO DEPARTMENT OF PARKS AND RECREATION

By

MONTANA DEPARTMENT OF ENVIRONMENTAL QUALITY

By

MONTANA DEPARTMENT OF FISH, WILDLIFE AND PARKS

By

MONTANA DEPARTMENT OF NATURAL RESOURCES AND CONSERVATION

By

MONTANA STATE HISTORIC PRESERVATION OFFICER

By

IDAHO STATE HISTORIC PRESERVATION OFFICER

By

SANDERS COUNTY, MONTANA

By

MONTANA B.A.S.S. FEDERATION



By

TROUT UNLIMITED

By

NOXON-CABINET SHORELINE COALITION

By

GREEN MOUNTAIN CONSERVATION DISTRICT

By

CABINET RESOURCE GROUP

By

IDAHO RIVERS UNITED

By

ROCK CREEK ALLIANCE

By

ELK CREEK WATERSHED COUNCIL

By

LAKE PEND OREILLE IDAHO CLUB

By
TRI-STATE IMPLEMENTATION COUNCIL

By

ALLIANCE FOR THE WILD ROCKIES

By

Attachments



UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: James J. Hoecker, Chairman:;

William L. Massey, Linda Breathitt, and Curt Hébert, Jr.

Avista Corporation
Project No. 205814
ORDER ISSUING NEW LICENSE
(Issued February23, 2000)

On February 17, 1999, Avista Corporation (Avista) filed an application for a new license

pursuant to Sections 15 and 4(e) of the Federal Power Act (FPA), for the continued operation

and maintenance of the Noxon Rapids Hydroelectric Projec20V& and Cabinet Gorge
Hydroelectric Project No. 2058. The projects are located on the Clark Fork River in Bonner
County, Idaho, and Sanders County, Montana. The Noxon Rapids Project occupies 913 acres of
Unites States land within the Idaho Panhandle, Laxtd, Kootenai National Forests. The Cabinet
Gorge Project occupies 356 acres of United States land within the Idaho Panhandle and Kootenai
National Forests. Although the projects have been operated under separate licenses, Avista is
seeking a single newcknse that would encompass both projects, and has renamed the two as the
Clark Fork Project.

BACKGROUND

The original licenses for the Cabinet Gorge Project and the NRapids Project were issued on
January 9, 1951, and May 12, 1955, respectively, and will both expire on February 28, 2001.
With its new license application, Avista filed a collaborativetgpared draft environmental
assessment, a Settlement Agreemeng, fi@source management plans and supporting data. The
Settlement Agreement is described below.

Notice of the application was published, and comments were received. Timely motions to
intervene in this proceeding were filed by the State of Montana (Montdu&)Department of
Agriculture's Forest Service, and U.S. Department of the Interior. The State of Idaho filed an
untimely motion to intervene on May 12, 1999. None of the motions filed are in opposition to
issuing a new license. However, Bob and BetsstBad Charlton Mills (legal counsel



representing eight owners of private lands in the lower Clark Fork River downstream of the
Cabinet Gorge Dam) filed protests. The concerns of the protestors are discussed below.

Commission staff issued a Draft Enviroemal Impact Statement (EIS) that evaluated the

potential impacts of the two projects. Numerous comments on the Draft EIS were filed, and the
Commission staff considered these comments in preparing the Final EIS, which was issued in
February 2000. We haveally considered the motions and comments received from interested
agencies and individuals in determining whether, and under what conditions, to issue this license.

PROJECT DESCRIPTION

The project includes two developments which adjoin one another ov&raace of 58 miles on

the Clark Fork River. Flows from the Noxon Rapids development immediately enter the Cabinet
Gorge reservoir. The Noxon Rapids development, which is the upstream development, consists
of a 6,195foot-long, 266foot-high dam with an&then embankment section, a concrete gravity
spillway section and a powerhouse section that is integral with the dam; aagr@4@servoir

with a gross storage capacity of 400,000 dee at full pool; five 26oot-diameter, 17doot-

long steel penstiks built into the intake section of the dam; five Francis turbine generators with
a total operating capacity at full turbine flow and full pool of 466 megawatts (MW);-#800

long transmission line; and appurtenant facilities.

The facilities at the Caiet Gorge development consist of a 366t-long, 208foot-high

concrete gravity arch dam; a-f&ot-long, 12foot-high concrete saddle dam, located in a
depression near the south abutment; a 3z206 reservoir with a gross storage capacity of
105,000 a-ft at full pool; four 27#foot-diameter, concretkned penstocks ranging in length from
447 feet to 564 feet; a 3560t-long by 106foot-wide semioutdoor powerhouse, containing
three fixedblade propeller turbine generators and one Kaplan turbineagenarith a total
operating capacity at full turbine flow and full pool of 231 MW, and appurtenant facilities.

The Clark Fork Project, with a total capacity of 697 MW, is operated by Avista to help meet the
daily peak electrical loads of its customers #raconnected grid.

WATER QUALITY CERTIFICATION

Under Section 401(a)(1) of the Clean Water Act (CWA), the Commission may not issue a
license for a hydroelectric project unless the state water quality certifying agency has issued a
water gqualitycertification for the project or has waived certification. Section 401(d) of the CWA
provides that state certification shall become a condition on any federal license or permit that is
issued. Only a reviewing court can revise or delete these conditioesddho Department of
Environmental Quality (IDEQ) and the Montana Department of Environmental Quality (MDEQ)
issued Sectiod01 water quality certifications for the Clark Fork Project, subject to certain
conditions, on August 20, 1999, and April 27, 19&3pectively.

IDEQ's water quality certification includes nine conditions, and MDEQ's certification includes
six conditions, which are attached to this order as Appendix A and are conditions of this license.
The substantive provisions are summarizedwelo



Condition 1 of both IDEQ's and MDEQ's water quality certifications requires the licensee to
comply with the terms and conditions of the Settlement Agreement and incorporates several of
the PM&E measures into the water quality certifications by reference

Condition 2 of MDEQ's certification requires the licensee to notify MDEQ in writing not less
than two weeks prior to commencing any construction activity under authority of the
certification which may result in the discharge of pollutants to state watezdicensee shall
notify the state within seven days after completion of the construction activity resulting in a
discharge of pollutants.

Conditions 3 and 4 of IDEQ's certification require that the project not cause or contribute to
violations of thestate's surface water quality criteria, and that nonpoint source activities
associated with the projects be controlled through best management practices to minimize
adverse water quality impacts. Additionally, IDEQ has reserved authority to require plans,
corrective actions, and monitoring necessary to correct water quality violations that may develop
as a result of operation, maintenance, or construction associated with the project, and as a result
of any failure by the licensee to comply with the termthefSettlement Agreement.

SECTION 4(e) OF THE FPA

Portions of the Noxon Rapids Project are located within the Idaho Panhandle, Lolo, and
Kootenai National Forests, and portions of the Cabinet Gorge Project are located within the
Idaho Panhandle and Koot National Forests. All three of these National Forests are under the
supervision of the U.S. Forest Service.

Section 4(e) of the FPA states the Commission may issue a license for a project on a reservation
only if it finds that the license will not intiere or be inconsistent with the purpose for which the
reservation was created or acquired. Section 3(2) diftAedefines reservations as including
national forests. We find that this license will not interfere or be inconsistent with the purposes
for which the Idaho Panhandle, Lolo, and Kootenai National Forests were created.

FPA Section 4(e) also requires that a Commission license for a project located on United States
reservations must include all conditions that the Secretary of the departmenivboder

supervision the reservation falls shall deem necessary for the adequate protection and utilization
of such reservation. Pursuant to Secti¢e), the Forest Service, by letter dated April 29, 1999,
submitted terms and conditions, which are set floryppendix B of this order and incorporated

into the license.

The Forest Service's 4(e) conditions require Avista to: (1) comply with all the terms of the
Settlement Agreement; (2) obtain prior written approval of the Forest Service for all final design
plans for project components which the Forest Service deems as affecting or potentially affecting
National Forest System lands and resources; (3) obtain written approval of the Forest Service
prior to making any changes in the location of any projecttiasilor in the uses of project lands

and waters that may affect National Forest System lands or resources; and develop and
implement a (4) public notification plan, (5) solid waste and waste water plan; (6) hazardous
substances plan; (7) noxious weedsipnd (8) pesticide and herbicide use plan.



COLLABORATIVE LICENSING PROCESS, SETTLEMENT AGREEMENT, AND
ADAPTIVE MANAGEMENT PROPOSAL

A. Description

In 1993, Avista Corporation began a process to relicense the Noxon Rapids and Cabinet Gorge
Projects. In miell996, stakeholders were invited to meet with a neutral facilitator to develop a
process for participating in the relicensing of these projects. There evolved a Clark Fork
Relicensing Team, which included representatives from nearly 40 organizationdingclu

federal and state agencies, five Indian tribes, special interest groups, conservation groups,
property owners, and Avista Corporation. The Relicensing Team established five technical
working groups, covering fisheries; water resources; wildlife, hoagrand wetlands; land use,
recreation, and aesthetics; and cultural resources management. In April 1997, the Relicensing
Team agreed that the licensee would seek permission to file a collaborptieeared draft
Environmental Assessment (EA) as pdrthe license application. The preliminary draft EA

filed was accepted in lieu of Exhibit E. The team developed protection, mitigation, and
enhancement (PM&E) measures that were the basis for the uncontested comprehensive
Settlement Agreement that was dileiith the license application. The Settlement Agreement

filed by the 27 parties establishes processes and includes measures for resolving a wide range of
complex and conflicting areas of interest to the various parties, and is the product of several
yearsof collaboration among these parties. Under the Settlement, the licensee will work with a
Management Committee, comprised of one representative of each of the 27 parties to the
Agreement, to implement the PM&E measures.

The licensee will monitor, and delep measures to mitigate, shoreline erosion caused by project
operations. To reduce projeetiated effects on water quality, the licensee will, for example:

(1) develop a gas supersaturation control program for reducing total dissolved gas levels within
the Clark Fork River Basin; (2Zhonitor nutrients, heavy metals, thermal stratification, and
dissolved oxygen; and (8kvelop plans for waste and wastewater, pesticides, and hazardous
substances.

On behalf of fisheries, the licensee will release a 5dficfeetpersecond minimum flow

from Cabinet Gorge Dam. In addition, the licensee will implement a native salmonid restoration
plan to: (1) mitigate the operational effects of the project on native fish populations, primarily
bull trout and westslopeautthroat trout, in the lower Clark Fork River, its tributaries, and Lake
Pend Oreille; (2)Jmprove the longerm viability of native fish populations through improved

fish movements and genetic exchange among native salmorpmbpulations, or through

hatthery supplementation; (8¢store and protect fish habitat in tributaries to the lower Clark
Fork River and in the project reservoirs; i@plement a bull trout protection program; and

(5) conduct a bass fishery enhancement evaluation.

In the areas of teestrial, riparian and wildlife resources, the licensee will implement measures to
protect and enhance black cottonwood habitats, specified forested tracts, wetlands, and wildlife
habitat of the reservoir islands. In addition, the licensee will implemeasures to protect bald
eagles, peregrine falcons, and common loons from pragéated human disturbance and
operations.



In the area of aesthetics and recreation, the licensee widc@gn the Highway 200 substation
at Cabinet Gorge and remove bdhards; (2)mplement an Historic Properties Management Plan
(associated with the Clark Fork Heritage Resources ProgranigiBment measures to protect
sensitive resources on project lands and the existing character of the reservoir shoreline;

(4) provide for public and private recreation access to project lands and wateepdis)and
improve existing recreation sites and facilities, and develop new recreation facilities; and

(6) maintain seven recreation areas.

The parties will work together to adids issues relating to the PM&E measures as such issues
arise over the term of the new license. Under this adaptive management approach, the
participants will provide the Commission with information regarding PM&E measures
associated with the continuedavption of the project. Such an approach allows for appropriate
changes in implementation strategies as additional information is gathered, new technologies
develop, and societal and environmental needs change. As the Settlement recognizes, the PM&E
measues will be implemented subject to the Commission's approval. The adaptive management
approach incorporated into the license would initially implement those PM&E measures
developed through the collaborative effort that are most likely to succeed. Thesufdtese

initial measures would be evaluated by the Management Committee and the technical advisory
committees, using the monitoring programs established through the Settlement Agreement.
Based on the results of these evaluations, the PM&E measureshedinetuned or replaced,

after Commission approval.

B. Discussion

The settlement is also a condition of the water quality certifications issued for the project under
Sectiond01 of the Clean Water Act, as well as the mandatory conditions the U.S. $Femdse

filed pursuant to Section 4(e) of the FPA. In addition, the Department of the Interior filed
mandatory fishway prescriptions under Secfi8of the FPA. With exceptions not pertinent

here, all these conditions must be included in any new lidcekesBommission issues for the
project. Consequently, it is our responsibility, giving equal consideration to developmental and
environmental values, to determine whether Avista's project proposal, as conditioned by these
mandatory conditions, is best adaghto a comprehensive plan for improving or developing a
waterway for beneficial public purposes.

We congratulate the parties for their extensive and ultimately successful efforts to reach
consensus on so many significant aspects of operation of theFolkrroject over the term of

a new license. We also commend our staff for their assistance to the parties in developing a
sound framework for a continuing collaborative approach to the management of the project in the
public interest. Because the "compeabkive development” standard of FPA Section 10(a)(1)
continues to govern regulation of a project throughout the term of its license, it is the
Commission's responsibility to approve, through appropriate license amendments, all material
changes to the prajeand its maintenance and operation. We read the Settlement Agreement as
entirely consistent with this fundamental principle. In addition, it would be an unacceptable
constraint on our Section 10(a)(1) responsibilities, were we not to retain (as wihddizense)

the authority to initiate, on our own or anyone else's motion, proceedings to amend the project



license as we determine is required by the public interest, after public notice and opportunity for
a hearing.

We make one further gene@bservation. Because, as noted, the terms of the Agreement

become mandatory license conditions upon issuance of this order, we are unable to delete from
the license those provisions of the settlement that are beyond our jurisdiction, in part or in total,
to enforce. The parties should understand, however, that they cannot bestow on the Commission
jurisdiction it does not otherwise have.

SECTION 18 FISHWAY PRESCRIPTIONS

Section 18 of the FPA states that the Commission shall require construction, mamtananc
operation by a licensee of such fishways as the Secretaries of the U.S. Departments of
Commerce and of the Interior may prescribe. By letter filed May 3, 1999, Interior submitted its
Section 18 fishway prescriptions, which are attached as Appendiktlt the exception of

timing and scheduling, these prescriptions are also in the Settlement Agreement.

By letter dated June 16, 1999, Avista states that Interior's Section 18 prescriptions ask the
Commission to require Avista to develop studies and ptabsild a fishway in accordance with

the Native Salmonid Restoration Plan. Avista indicates that, while the Native Salmonid
Restoration Plan contemplates the possible future construction of fishways, presently there is no
fishway that can be describedvista further asserts that a prescription of a study is not a

fishway prescription.

Avista also argues that Interior's prescriptions are confusing from the standpoint of timing and
compliance. In points out that Interior's prescriptions would have ther&sion's compliance
schedule begin with the effective date of the Settlement Agreement, which is March 1, 1999,
whereas the new license will not become effective until March 1, 2001. Avista also states that the
schedules prescribed by Interior would restthe role of the Management Committee and may
encumber or eliminate the adaptive management approach set forth in the Settlement Agreement.

By letter filed June 9, 1999, Idaho Department of Fish and Game (IDFG) also expressed concern
about the time lias for completion of certain tasks required by the Section 18 prescription. IDFG
is concerned that Interior's time lines may not allow adequate analysis of alternatives prior to
proceeding on measures such as fish passage. IDFG also argues that thétprinyties an
experimental fish trap and truck program within one year of the Settlement Agreement is
premature, due to risks of depleting the donor stocks, risks to adults returning downstream, or
other factors.

The Commission does not have the autlyda revise or delete Section 18 prescriptions.



RECOMMENDATIONS OF FEDERAL AND STATE FISH AND WILDLIFE AGENCIES

Section 10(j)(1) of the FPA requires the Commission, when issuing a license, to include
conditions based upon recommendations of federastate fish and wildlife agencies submitted
pursuant to the Fish and Wildlife Coordinatiaat, to "adequately and equitably protect,
mitigate damages to, and enhance, fish and wildlife (including related spawning grounds and
habitat)" affected by the praje

The ldaho Department of Fish and Game (IDFG), Montana Department of Fish, Wildlife, and
Parks (MDFWP), and Interior filed a number of recommendations pursuant to Section 10()).
Except as described below, the recommendations provided by IDFG, MDFWRierat are

also provisions of the Settlement.

Some of Interior's recommendations contain-askpletion schedules that could potentially be
inconsistent with the terms of the Settlement Agreement. The Agreement provides for the
creation of a Manageme@obmmittee, of which Interior would be a voting member, to establish
schedules and deadlines. To the extent any conflict were to arise, the schedules developed under
the Settlement Agreement govern, since the Agreement is a mandatory condition undes both t
water quality certifications and Section 4(e). We therefore decline to adopt as license conditions
the schedules proposed by Interior.

THREATENED AND ENDANGERED SPECIES

Section 7(a) of the Endangered Species Act of 1973 (ESA) requires federal ageanmse

that their actions are not likely to jeopardize the continued existence of federally listed threatened
and endangered species, or result in the destruction or adverse modification of designated critical
habitat. Federally listed species that lamewn to occur in the project area include the threatened
bald eagle, grizzly bear and bull trout, and the endangered peregrine falcon and gray wolf.
Canada lynx, proposed for listing as threatened, may occur in the project area.

On March 5, 1999, Commiism staff submitted a biological assessment (BA) to Interior

requesting formal consultation under Section 7 of the ESA. The BA concluded that the continued
operation of the project as proposed would not likely adversely affect grizzly bear, gray wolf,
baldeagle, or peregrine falcon, and that it would not likely jeopardize the continued existence of
the Canada lynx. However, the BA concluded that the project would likely adversely affect the
bull trout.

By letter dated August 5, 1999, Interior filed itslbgical opinion with the Commission

concurring that the project as proposed would likely adversely affect bull trout, but concluding

that the project would not likely jeopardize the continued existence of the Columbia River

distinct population segment ofilbtrout. Interior included an incidental take statement with
reasonable and prudent measures and terms and conditions to minimize incidental take as part of
its biological opinion. The EIS concludes that the measures specified in the incidental take
staement are consistent with the terms of the Settlement Agreement. We list below the
reasonable and prudent measures and the license articles that reflect these measures.



1. Identify adult bull trout attempting to travel upstream of the dams and in a timelyer,

agreed to by Interior, provide fish passage in accordance with the Native Salmonid Restoration
Plan, to facilitate their spawning migrations from Lake Pend Oreille in order to reduce or
eliminate incidental take from dam blockage of migrants (Rr#©6);

2. ldentify juvenile bull trout attempting to travel downstream and provide safe fish passage, in
accordance with the Native Salmonid Restoration Plan, to facilitate their migration to Lake Pend
Oreille in order to minimize incidental take relateddam effects on juvenile fish from moving
through or over the dams (Article 406);

3. Develop and implement a dissolved gas supersaturation control, mitigation, and monitoring
program, in accordance with the timing and other provisions agreed to iettlegrent
Agreement, to reduce incidental take of bull trout by effects of gas bubble disease (Article 413);

4. Increase the minimum dam discharge downstream of Cabinet Gorge dam in order to reduce
incidental take of bull trout related to effects of poyweaking operations on river level changes
that increase the susceptibility of downstream migrating juvenile bull trout to predation (Article
429);

5. Implement provisions of the Native Salmonid Restoration Plan and Montana Tributary Habitat
Acquisition andRecreational Fishery Enhancement Plan that call for evaluating, monitoring, and
controlling exotic fishes in order to reduce incidental take of juvenile andduwibbull trout

through predation and competition in the reservoirs (Articles 405, 406);

6. ldentify juvenile bull trout attempting to travel downstream from tributary streams through the
reservoirs to Lake Pend Oreille and provide safe passage, in accordance with the Native
Salmonid Restoration Plan, to facilitate their migration to Lake Peniledreorder to minimize
incidental take related to reservoir effects on migration patterns (Article 406);

7. Monitor ongoing bull trout prey species studies and bull trout population trends in Lake Pend
Oreille and, when and if appropriate, provide dedle passage at the dams for prey species (or
other mitigation measures) in order to reduce indirect take of bull trout through species
interactions related to inadequate prey base (Article 406);

8. Implement reporting and consultation requirements amedtin the terms and conditions of
the take statement in order to minimize take of bull trout related to implementation of the Native
Salmonid Restoration Plan and other fisheries management activities (Article 406); and

9. Investigate and develop a pland implement the plan if determined appropriate by Interior,
to preserve the genetic variability of the Lake Pend Oreille bull trout as represented by migratory
stocks present in the Clark Fork River upstream of Cabinet Gorge dam (Article 406).

Interior included 26 terms and conditions to implement each of these reasonable and prudent
measures. The terms and conditions are attached as Appendix D to this order. A number of the
terms and conditions require the licensee to take actions that aeedically required by the
settlement, although any of those actions might ultimately result from other actions that the



licensee agreed to take in consultation with the Management Committee, pursuant to the terms of
the settlement. While we acknowledgjat these conditions, in that sense, go beyond the

settlement terms, Sectiditb)(4) of the ESA provides that terms and conditions of an incidental

take statement "must be complied with by the Federal agency or applicant (if any), or both, to
implement tle [reasonable and prudent] measures.” Further, Section 7(0)(2) of the ESA provides
that "any taking that is in compliance with the terms and conditions specified in [an incidental

take statement] shall not be considered to be a prohibited taking of tiesspencerned.”

Therefore, in order to ensure that any incidental taking of bull trout will not be considered
prohibited, we will include these terms and conditions as license conditions.

OTHER ISSUES
A. Shoreline Erosion

Several private individuals, collectively referred to herein as the Cabinet Gorge Downstream
Landowners (CGDL), filed letters with the Commission claiming that shoreline property they
own along the Clark Fork River downstream of Cabinet Gorge Dam is @mgged by erosion
associated with Avista's operations at the dam. Bob and Betsy Best and Charlton Mills oppose
the issuance of a new license for the dam until the issue of shoreline erosion is resolved to the
satisfaction of the property owners.

As part d the Settlement Agreement, Avista would implement an erosion fund and shoreline
stabilization guidelines program, which is included in this license as Article 428. The goal of this
program is to protect important resources where it is determined thatréhagiversely affected

or threatened by projectlated erosion. As part of this program, the selection of erosion sites
and treatments for protection or restoration would be directed by the Management Committee
and accomplished through adaptive managéntieis possible that through this program, the

cause of shoreline erosion to the property of the CGDL members would be identified and
restoration measures would be implemented. However, since the members of the CGDL are not
parties to the Settlement Agment, nor the Management Committee, there is no assurance that
their concerns regarding damage to their property would be addressed through the measures
provided by the Settlement Agreement.

In the EIS, Commission staff presented data prepared by Agistaating that approximately 10

to 30 percent of the shoreline erosion in the lower Clark Fork River is caused by the daily flow
cycling operations at Cabinet Gorge dam. The members of the CDGL filed information
suggesting that 65 to 80 percent of the slioe erosion in this area is attributable to the
operations of the Cabinet Gorge Project. Currently there is netéong sitespecific data

available to accurately estimate shoreline erosion rates in the lower Clark Fork River; therefore,
the accuracyfahe claims by Avista and CGDL cannot be determined. The EIS suggests that
Avista should conduct seasonal, sfeecific monitoring studies of shoreline erosion rates in the
lower Clark Fork River. The results of these studies could be used to valelastithates
presented in the EIS or create new estimates of the amount of {yedgget shoreline erosion
occurring in the lower Clark Fork River. Based on the information filed with the Commission,
we conclude that there is sufficient evidence to sugherneed for sitgpecific monitoring.
Therefore, we are requiring Avista to conduct seasonalggéeific monitoring of streambank



profiles in the lower Clark Fork River, particularly between river miles 144 and 147, after
consultation with the Manageent Committee and the CGDL (Artick4). The results would be
used by the Commission to identify rates of erosion and order implementation of corrective
actions, if appropriate.

B. Additional Water Quality Measures

The Forest Service 4(e) conditions requAvista to develop plans that address the disposal of
solid waste and waste water, the storage and spill prevention of hazardous substances, and the
use of pesticides and herbicides on National Forest System lands. Based on the EIS, we are
requiring deelopment and implementation of plans to manage these potential pollutants on all
project lands and waters (Articles 435, 436, and 437). Each of these plans shall be filed within
one year of the effective date of the license and will establish stepsakelpetd minimize the
potential for these substances to enter project waters.

C. Existing Water User Protection Agreement

In a matter separate from the Settlement Agreement discussed above, Avista and the State of
Montana entered into an agreement, exetateJune 11, 1999, that establishes procedures

under which the two paés will work to resolve issuaoncerning the development of waters
upstream of the Clark Fork Project, for much of which Avista apparently holds senior rights. By
the terms of the agement, the parties ask the Commission to "approve" the agreement and make
it a license condition.

While we appreciate that this agreement may have constituted an important aspect of the overall
negotiations involving the Clark Fork Project relicensehaee no jurisdiction to "approve" the
agreement, just as and we have no jurisdiction over water rights, which are a matter of state law.
We therefore will not make the agreement a license condition.

COMPREHENSIVE PLANS

Section 10(a)(2)(A) of the FPA regas the Commission to consider the extent to which a
hydroelectric project is consistent with federal and state comprehensive plans for improving,
developing, or conserving waterways affected by the project. Under Section 10(a)(2)(A), federal
and state ageies filed 74 comprehensive plans that address various resources in Idaho and
Montana. Of these, we identified and reviewed 26 plans relevant to the Clark Fork Project. In
addition to the plans filed pursuant to Sectl@a)(2)(A), we considered 11 oth@ans. No
inconsistencies were found.

APPLICANT'S PLANS AND CAPABILITIES

In accordance with Sections 10(a)(2)(C) and 15(a) of the FPA, we have evaluated Avista's record
as a licensee with respect to the following: ¢dpsumption improvement program; (B)

compliance history and ability to comply with the new license; (C) safe management, operation,
and maintenance of the project; @bility to provide efficient and reliable electric service; (E)



need for power; (F) transmission services; (G) cost effenéigs of plans; (H) actions affecting
the public; and (I) ancillary services.

A. Consumption Improvement Program

Avista has a history of effective demaside energy management initiatives dating back to 1978

and resulting in total annual electricity saysnof 387 gigawatthours (Gwh) through 1995. In

1995, Avista implemented a special tariff designed to continue funding for desitzEnd

management programs into the future. We expect these programs to result in continued
improvement in the efficiencyofelead i ci ty consumption by Avistabd
future.

B. Compliance History and Ability to Comply with the New License

We have reviewed Avista's compliance with the terms and conditions of the existing licenses.
We find that Avista's overall reot of making timely filings and compliance with its license is
satisfactory.

C. Safe Management, Operation, and Maintenance of the Project

We have reviewed Avista's record of management, operation, and maintenance of the Clark Fork
Project pursuant to pregt safety. We conclude that the dam and other project works are safe and
that the licensee's record of managing, operating, and maintaining these facilities supports the
decision to issue a license.

D. Ability to Provide Efficient and Reliable Service

Avista operates the Clark Fork Project under the terms of the Pacific Northwest Coordination
Agreement, which coordinates the operation of the Columbia River system hydroelectric
resources to provide efficient use of the available storage and generatibtiega&ince 1992

there have been only two incidences of unscheduled plant outages resulting in down times of
relatively short duration. We conclude that Avista should be able to continue to serve its
customers efficiently and reliably over the term oeavrlicense.

E. Need for Power

The Clark Fork Project is located in the Northwest Power Planning Council (NPPC) region, and
contributes to meeting both Avista's need and the regional need for power. Noxon Rapids and

Cabinet Gorge operate in tandem, andpibwer generated helps meet the daily peak and weekly

load demands of Avista customers and other utilities in Idaho and Washington. The Clark Fork
Project generates an average of 2,836,300 MWh of electricity, annually.

Both Avista and Bonneville Power Admstration (BPA) transmission lines connect the project

to the northwest transmission grid. I n 1998,
estimated to be 2,657 MW. Avista owns 1,578 MW of generating capacity and has 687 MW of
long-term hydro contras and other purchases. With a total capacity of 697 MW, the Clark Fork



Project represents about 44 percent of Avista's owned capacity. Avista also usessldmand
management and conservation programs and power purchases in the "electric wholesale market"
of the western United States and Canada to meet its electric power demands.

Every two years the company prepares an "Integrated Resource Plan" for the Idaho Public
Utilities Commission (PUC) and the Washington Utilities and Transportation Commission
(WUTC) to address the need to balance energy resource availability with future demand. The
1997 Integrated Resource Plan assumes license renewal of the Clark Fork Project and calls for
future customer need to be met by continuing energy conservation programenawal of its
mid-Columbia hydro contracts. Avista projects about apkertent annual growth in its

electricity demand through the year 2017.

The Pacific Northwest Coordination Agreement (PNCA) sets the framework for coordinating the
operation of th&Clark Fork and other Columbia River Basin projects to help meet the regional
power demands. Regional forecasters project more thanpeooent annual electrical load

growth for the region through the next decade. The Clark Fork project provides thmakegio

power supply system with needed capacity and load following capability and helps maintain
system reliability. The monthly operation of both projects is coordinated with other projects in
the region via the PNCA. The Clark Fork Project is party to atberdination agreements to
facilitate operation of the western interconnected grid.

Besides the need for the projects' power, the operation of the Clark Fork Project helps support
the Northwest electrical system during emergency conditions or unusubeweaents. The

ability of the Clark Fork Project to respond quickly (within minutes) to outages at other
generating stations makes the project especially useful during emergency situations. Without the
Clark Fork Project, additional coal, oil or natugalsfired turbines might have to be constructed

to meet local and regional load and reliability requirements.

By producing hydroelectricity, the Clark Fork Project displaces the need for other power plants
to operate, thereby avoiding some power planssioins and creating an environmental benefit.
Consequently, continued operation of the Clark Fork Project would likely reduce annual carbon
emissions in the region. The amount of greenhouse gases (GHG) emissions that are avoided
depends on the type of pomaisplaced, which is regiespecific. In the Western States
Coordinating Council (WSCC) reliability region where the Clark Fork Project is located, the
capacity mix includes a proportionately large amount of hydropower, relative to other parts of
the courry.

F. Transmission Services

Av i st &ifogolt tPaBstission system delivers project power to loads in the Spakaae

and into the regional transmission grid which feeds the West Coast. The existing system was
designed to efficiently handle the full range of project loads from zero to full load. No changes
are proposed by Avista or recommended by staff that wotddtahe capability of the
transmission grid to continue to serve either the project or other transmission purposes in the
region.



We conclude that Avista's transmission service is sufficient for the project and that no changes
are necessary at this time.

G. Cost Effectiveness of Plans

Avista is not proposing any capacity expansion of the Clark Fork Project. The annual average
flow of the Clark Fork River exceeds the installed hydraulic capacity of the project about 13
percent of the time. Based on this italale flow, we would not expect additional capacity to be
cost effective at this site. We conclude that the project, as presently configured and as operated
according to this order, is consistent with environmental considerations, and fully develops the
economical hydropower potential of the site in a egf&tctive manner.

H. Actions Affecting the Public

The protection, mitigation and enhancement measures and recreation improvements included in
the license will significantly improve environmental qualfgyticularly in aquatic and terrestrial
resources, and will have a beneficial effect on public use of project facilities for recreational
purposes. The project will continue to provide economical electric power for Avista's customers.

l. Ancillary Servies

In analyzing public interest factors, the Commission takes into account that hydroelectric
projects offer unique operational benefits to the electric utility system (ancillary benefits). These
benefits include their value as almost instantaneousftdving response to dampen voltage

and frequency instability on the transmission system, syptemerfactorcorrection through
condensing operations, and a source of power available to help in quickly puttinduelssil

based generating stations bacKioe following a major utility system or regional blackout.

Ancillary services are now mostly priced at rates that recover only the cost of providing the
electric service at issue, which do not resemble the prices that would occur in competitive
markets. A competitive markets for ancillary services begin to develop, the ability of hydro
projects to provide ancillary services to the system will increase the benefits of the projects.

ECONOMIC BENEFITS OF PROJECT POWER

In determining whether a proposed pabjeill be best adapted to a comprehensive plan for
developing a waterway for beneficial public purposes, the Commission considers a number of
public interest factors, including the economic benefits of project power.

Under the Commission's approach toleaing the economics of hydropower projects, as
articulated inMead Corp, the Commission employs an analysis that uses current costs to
compare the costs of the project and likely alternative power, with no forecasts concerning
potential future inflationescalation, or deflation beyond the license issuance date. The basic
purpose of the Commission's economic analysis is to provide a general estimate of the potential
power benefits and the costs of a project, and reasonable alternatives to projectpewer.
estimate helps to support an informed decision concerning what is in the public interest with



respect to a proposed license. In making its decision, the Commission considers the project
power benefits both with the applicant's proposed mitigation ain@neement measures and
with the Commission's modifications and additions to the applicant's proposal.

As proposed by Avista, and taking into account the estimated costs of the mandatory settlement
terms, the project would produce an average of 2,836 gittaours (GWh) of energy annually

at an annual cost of about $33 million or about 12 mills per kilela@it (mills’/kwWh). Based on

the cost of replacing the project power with natural gas fueled combustion turbines, which the
Commission staff considers b the most likely alternative power source for this project, the

staff determined that the current annual value of the project's power would be about $80 million
(about 28 mills/lkwh). To determine whether the proposed project is currently economically
beneficial, we subtract the project's cost from the value of the project's power. Thus, based on
current costs, the project would have economic benefits over the new license term, costing about
$47 million (16 mills/lkWh) less than the current cost of altévegower.

As licensed, the project will produce the same amount of energy at about the same cost as the
proposed project. The four additional environmental measures recommended by Commission
staff in the EIS and required by this license would cost a2bi000. This additional cost does

not significantly change the average annual cost or power benefits of the project as proposed by
Avista.

Based on our review of the agency and public comments, and our evaluation of the
environmental and economic effecfsthe proposed project and its alternatives pursuant to
Section 10(a)(1), we find that the Clark Fork Project, with the conditions attached thereto, will be
best adapted to the comprehensive development of the Clark Fork River for all beneficial public
uses.

LICENSE TERM

Pursuant to Section 15(e) of the FPA, relicense terms shall be not be less than 30 years nor more
than 50 years from the date on which the license issued. The Settlement Agreement, which is a
condition of the water quality certifications;ovides for a 4%ear license term. The

Commission's options are to issue the license as conditioned under the various mandatory
conditioning authorities, or to deny the license application. As discussed above, we conclude that
we will issue the license.

SUMMARY OF FINDINGS

The EIS includes background information, analysis of impacts, discussion of enhancement
measures, and support for related license articles. The project will not result in any major, long
term adverse environmental impacts.

The desigrof this project is consistent with the engineering standards governing dam safety. The
project will be safe if operated and maintained in accordance with the requirements of this
license.



Based on our review of the agency and public comments, and ouatealof the

environmental and economic effects of the proposed project and its alternatives pursuant to
Section 10(a)(1), we find that the Clark Fork Project, with the conditions attached thereto, will be
best adapted to the comprehensive developmehedTlark Fork River for beneficial public

uses.

The Commission orders

(A) This license is issued to Avista Corporation (Licensee) for a period of 45 years, effective
March 1, 2001, to operate and maintain the Clark Fork Project No. 2058. Ttiegehienses

for Project Nos. 2058 and 2075 expire on February 28, 2001. This license is subject to the terms
and conditions of the Federal Power Act (FPA), which is incorporated by reference as part of this
license, and subject to the regulations the @awsion issues under the provisions of the FPA.

(B) The project consists of:

(1) All lands, to the extent of the Licensee's interests in those lands, enclosed by the project
boundary shown by Exhibit G:

FERC No. 2058 Title
Exhibit

G-1 1028 Map of Project Area, Cabinet Gorge Development,
Sheet 1 of 4

G-2 1029 Map of Project Area, Cabinet Gorge Development,
Sheet 2 of 4

G-3 1030 Map of Project Area, Cabinet Gorge Development,
Sheet 3 of 4

G4 1031 Map of Project Area, Cabinet Gorge Development,
Sheet 4 of 4

G-5 1032 Map of Project Area, Noxon Rapids Development,
Sheet 1 of 8

G-6 1033 Map of Project Area, Noxon Rapids Development,
Sheet 2 of 8

G-7 1034 Map of Project Area, Noxon Rapids Development,




Sheet 3 of 8

G-8 1035 Map of Project Area, Noxon Rapids Development,
Sheet 4 of 8

G-9 1036 Map of Project Area, Noxon Rapids Development,
Sheet 5 of 8

G-10 1037 Map of Project Area, Noxon Rapids Development,
Sheet 6 of 8

G-11 1038 Map of Project Area, NoxoRapids Development,
Sheet 7 of 8

G-12 1039 Map of Project Area, Noxon Rapids Development,
Sheet 8 of 8

(2) Project works consisting of two developments. The Noxon Rapids development, consisting
of:

A 6,195foot-long dam consisting of a 5,3260t-long, 260-foot-high earthen
embankment section; a 38dot-long, 180foot-high concrete gravity spillway
section with turbine intakes and penstocks; and afd&Slong, 196foot-high
powerhouse section that is integral with the dam; a 72@4€ reservoir witla

gross storage capacity of 400,000 deret (aeft) at full pool elevation of 2,331

feet, and an active storage capacity of 230,76 iacthe top 36 feet of the
reservoir; five 26oot-diameter, 178oot-long steel penstocks built into the

intake setion of the dam; a serautdoor concrete powerhouse integral with the
dam and containing five Francis turbines, four rated at 130,800 horsepower (hp)
each and one rated at 167,500 hp, and generators producing a total of about 466
megawatts (MW) at full tuosine capacity and full pool; a 9660t-long

transmission line; and appurtenant facilities.

Appurtenant facilities include an operations and maintenance warehouse, office
buildings, communications lines, storage areas, access roads, and recreational
facilities, and the Cabinet Gorge development, consisting of:

A 395foot-long, 208foot-high concrete gravity arch dam; a saddle dam, located
in a depression near the south abutment, consisting ef@#®bng, 12foot-

high concrete gravity section, buttressed by earth fill on the downstream face; a
3,200acre resevoir with a gross storage capacity of 105,008tat full pool
elevation of 2,175 feet, and an active storage capacity of 42,7/i8ihabe top 15
feet of the reservoir (no minimum reservoir elevation is established); fef@moR7
diameter, concretBned penstocks ranging in length from 447 feet to 564 feet



with the last 110 to 155 feet stdeled; a 355foot-long by 106foot-wide semi
outdoor powerhouse, containing three fixxddde propeller turbines rated at
70,500 hp each, and one Kaplan turbrimener rated at 86,290 hp, and generators
producing a total of about 231 MW at full turbine capacity and full pool; and
appurtenant facilities.

Appurtenant facilities include an operations and maintenance warehouse, office
buildings, communications linestorage areas, access roads, and recreational
facilities.

The project works generally described above are more specifically described in Exhibit A,
sections A.1 through A.5, of the application and the following Exhibit F drawings:

FERC No0.2058

Exhibit Title

F-1 1001 Cabinet Gorge, General Development

F-2 1002 Cabinet Gorge, Powerhous@enstocks

F-3 1003 Cabinet Gorge, Powerhousgkongitudinal Section and
Downstream Elevation

F-4 1004 Cabinet Gorge, Powerhous€ross Section

F-5 1005 Cabinet Gorge, PowerhousPlan of Pipe Gallery and a
Centerline of Distributor

F-6 1006 Cabinet Gorge, Powerhous®oof Plan and Operating
Floor Plan

F-7 1007 Cabinet Gorge, Powerhousintake Plan & Sections

F-8 1008 Cabinet Gorge, DamArch Design Data & Stresses

F-9 1009 Cabinet Gorge, DamPlan & Profile

F-10 1010 Cabinet Gorge, DamArch Rings & Sections

F-11 1011 Cabinet Gorge, DamApron & Protective Works

F-12 1012 Cabinet Gorge, General Plan & Sections




F-13 1013 Cabinet Gorge, Powerhousgkongitudinal Section and
Elevation

F-14 1014 Cabinet Gorge, Onkine Diagram

F-15 1015 Cabinet Gorge, Drill Hole Logs & Geological Cross
Sections

F-16 1016 Cabinet Gorge, Hydrographs

F-17 1017 Cabinet Gorge, Saddle Da&nSaddle Dam Extension
Plan

F-18 1018 Noxon Rapids, General Plan

F-19 1019 Noxon Rapids, Profile & Sections

F-20 1020 Noxon Rapids, Powerhouse and Intake Dam Cross
Section

F-21 1021 Noxon Rapids, Powerhouse Plans

F-22 1022 NoxonRapids, Ond.ine Diagram

F-23 1023 Noxon Rapids, Plan of North East Embankment

F-24 1024 Noxon Rapids, Sections of Northeast Embankment

F-25 1025 Noxon Rapids, Plan & Sections of Southwest
Embankment

F-26 1026 Noxon Rapids, Plan &ections of Southwest
Embankment

F-27 1027 Noxon Rapids, Plan of Clay Stratum and Blanketed Al

(3) All of the structures, fixtures, equipment, or facilities used to operate or maintain the project,
all portable property that may be employed¢amnection with the project, and all riparian or
other rights that are necessary or appropriate in the operation or maintenance of the project.

(C) Exhibits A, F and G listed above are approved and made part of the license subject to the
following revisians, required by Article 204:



() Exhibit G shall be revised to reflect the current licensee
name, combined project name and number, and boundary changes
approved by this order;

(2) Exhibit F drawings shall be revised to reflect the current
licensee name arthe combined project name and number
approved by this order.

(D) This license is subject to the conditions submitted by the State of Montana Department of
Environmental Quality and the State of Idaho Division of Environmental Quality under Section
401 ofthe Clean Water Act, as those conditions are set forth in Appendix A to this order.

(E) This license is subject to the conditions submitted by the U.S. Forest Service under Section
4(e) of the FPA, as those conditions are set forth in Appendix B torthes.

(F) This license is subject to the conditions submitted by the U.S. Department of the Interior
under Section 18 of the FPA, as those conditions are set forth in Apgeinalikhis order.

(G) This license is subject to the articles set forth in Hotfn(October 1975), entitled "Terms
and Conditions of License for Constructed Major Project Affecting Navigable Waters and Lands
of the United States" and the following additional articles:

Article 201 The Licensee shall pay the United States an annaafjeheffective March 1, 2001,

for the purposes of reimbursing the United States for the cost of administration of Part | of the
Feder al Power Act, as determined in accordanc
regulations in effect from time to tim&he authorized installed capacity for that purpose is

697,000 kilowatts.

For the purpose of recompensing the United Sfataebie use, occupancy and enjoyment of
1,269 acres of its lands, the Licensee shall pay a reasonable annual charge as determined by the
Commission in accordance with its regulations in effect from time to time.

Article 202 Pursuant to Section 10(d) thie Federal Power Act, a specified reasonable rate of
return upon the net investment in the project shall be used for determining surplus earnings of the
project for the establishment and maintenance of amortization reserves. The Licensee shall set
aside n a project amortization reserve account at the end of each fiscal ydzalbakthe

project surplus earnings, if any, in excess of the specified rate of return per annum on the net
investment. To the extent that there is a deficiency of project earbeigw the specified rate of
return per annum for any fiscal year, the Licensee shall deduct the amount of that deficiency
from the amount of any surplus earnings subsequently accumulated, until absorbed. The
Licensee shall set aside ehalf of the remaiing surplus earnings, if any, cumulatively

computed, in the project amortization reserve account. The Licensee shall maintain the amounts
established in the project amortization reserve account until further order of the Commission.

The specified reasonigrate of return used in computing amortization reserves shall be
calculated annually based on current capital ratios developed from an average of 13 monthly



balances of amounts properly included in the Licensee'steyngdebt and proprietary capital
aacounts as listed in the Commission's Uniform System of Accounts. The cost rate for such
ratios shall be the weighted average cost of-iemm debt and preferred stock for the year, and
the cost of common equity shall be the interest rate eyedf goverment bonds (reported as

the Treasury Department's-¥8ar constant maturity series) computed on the monthly average
for the year in question plus 4 percentage points (400 basis points).

Article 203 If the Licensee's project was directly benefitted byctirestruction work of another
licensee, a permittee, or the United States on a storage reservoir or other headwater improvement
during the term of the original license (including extensions of that term by annual licenses), and

if those headwater benefiteve not previously assessed and reimbursed to the owner of the
headwater improvement, the Licensee shall reimburse the owner of the headwater improvement
for those benefits, at such time as they are assessed, in the same manner as for benefits received
during the term of this new license.

Article 204.Within 60 days of the effective date of this license, the Licensee shall file for

approval revised Exhibit G and Exhibit F drawings. Exhibit G shall be revised to reflect the
current licensee name (Avista @oration), combined project name and number (Clark Fork
Project, FERC No. 2058) , and boundary changes approved by this order. Exhibit F drawings
shall be revised to reflect the current licensee name and the combined project name and number
approved by tls order.

Article 205 Within 45 days of the effective date of the license, the Licensee shall file three
original sets of aperture cards of the approved drawings. The drawings must be reproduced on
silver or gelatin 35 mm microfilm. All microfilm must beaunted on type D (3/4" x 7-3/8")
aperture cards. The Licensee shall submit one copy of Form BBR@ith the aperture cards.

Prior to microfilming, the FERC Drawing Number shall be shown in the margin below the title
block of the approved drawing. Afterounting, the FERC Drawing Number must be typed on
the upper right corner of each aperture card. Additionally, the Project Number, FERC Exhibit
(e.g., F1, G1, etc.), Drawing Title, and date of this license must be typed on the upper left
corner of eaclaperture card.

Two sets of the aperture cards shall be filed with the Secretary of the Commission,

ATTN: OHL/Division of Licensing and Compliance. The third set of aperture cards shall be filed
with Commi ssionbs Portland Regional Oof fice.

Article 401 The Licensee shall comply with the terms and conditions of this license in
accordance with the Clark Fork Settlement Agreement (License Application Volume IIl) entered
into January 28, 1999, in addition to the articles set forth below in this license.

Article 402. The Licensee shall develop, in consultation with the Management Committee, which
is comprised of one representative of each of the 27 parties to the Settlement, an Administrative
Plan and Annual Report (Annual Report) to be filed for Commission agpyova before April

15 of each year, addressing all the resource Protection, Mitigation and Enhancement (PM&E)



measures in license Articles 404 through 430 that are proposed to be implemented, and
describing any changes from the filed PM&E measures. Timu&l Report will provide a

summary of the PM&E measures implemented, funds expended, and assess resource benefits
gained in the previous calendar year. The Annual Report will also include annual implementation
plans for each PM&E measure proposed for engntation. Each implementation plan will

include a summary of the projected annual budget, as well as key actions, tasks, and decisions to
be undertaken in the current calendar year. In the event the Management Committee identifies
any unresolved issue thiregard to the implementation of the Settlement Agreement, the Annual
Report will include an explanation of such issues. The Commission reserves the right to make
changes to the Annual Report and the implementation plans.

Article 403 In the case of anyM&E measure that establishes a fund or an amount of money to
be made available by the Licensee on an annual basis, the funds shall be adjusted for inflation
using the Gross Domestic Prodiietplicit Price Deflator, as reported by the Bureau of

Economic Aralysis, U.S. Department of Commerce, and described in Paragraph 23 of the
Settlement Agreement. Unexpended funds shall be carried over annually for expenditure in
following years and the amount of any unexpended funds carried forward shall, at thehend of t
year in question and each year thereafter, be increased by the yield in percent per year,
compounded daily, on U.S. Treasury securities at a constant maturity of one year, as reported in
the Federal Reserve Statistical ReleasEsHDaily Update on Set¢ed Interest Rates for

January 1), or the most recent reporting date prior to January 1 of the given year.

Article 404 The Licensee shall fund and implement, in consultation with the Management
Committee, the Idaho Tributary Habitat Acquisition and Higlienhancement Program

(Appendix A of the Settlement Agreement) to mitigate continuing losses of fish and fish habitat
due to the operation of the project. In the Annual Report required by Article 402, the Licensee
shall include the annual implementatidampfor this PM&E measure.

Article 405 The Licensee shall fund and implement, in consultation with the Management
Committee, the Montana Tributary Habitat Acquisition and Recreational Fishery Enhancement
Program (Appendix B of the Settlement Agreementjitigate losses of fish, habitat, and
recreational fisheries due to continued operation of the project. In the Annual Report required by
Article 402, the Licensee shall include the annual implementation plan for this PM&E measure.

Article 406 The License shall fund and implement, in consultation with the Management
Committee, the Native Salmonid Restoration Plan (License Application Volume IV.A in
accordance with the Settlement Agreement and Appendix C thereof) to mitigate the continuing
effects of the mject as obstructions to fish passage, and to achieve the goal of increasing the
long term population viability of native salmonids in the Lake Pend Ordileer Clark Fork

River system. In the Annual Report required by Article 402, the Licenseedrsitatle the

annual implementation plan for this PM&E measure.

Article 407. The Licensee shall fund and implement, in consultation with the Management
Committee, the Bull Trout Protection and Public Education Project (Appendix D of the

Settlement Agrement) for the purpose of increasing the viability of bull trout populations by
reducing poaching, accidental harvest, and habitat loss thereby mitigating impact to these species



caused by the continued operation of the project. In the Annual ReporeckquiArticle 402,
the Licensee shall include the annual implementation plan for this PM&E measure.

Article 408 The Licensee shall develop and implement, in consultation with the Management
Committee, the Watershed Councils Program (Appendix E of thier@ent Agreement) to

improve conditions for aquatic life inhabiting those streams, including macroinvertebrates and
native fish species such as bull trout, westslope cutthroat trout, and mountain whitefish. The
associated protection and enhancement lofitary streams and the aquatic life inhabiting them

will serve as mitigation and resource enhancements to offset impacts to aquatic life due to
continued power peaking operations of the project. In the Annual Report required by Article 402,
the Licensee dlil include the annual implementation plan for this PM&E measure.

Article 409 The Licensee shall fund and implement, in consultation with the Management
Committee, the Support of the I3tate Implementation Council Water Quality Monitoring
Program (Appedix F1 of the Settlement Agreement) to provide a systematicitérng

monitoring of nutrients and metals to monitor and determine the role of the project as nutrient
and/or retention sinks. In the Annual Report required by Article 402, the Licensemcloalk

the annual implementation plan for this PM&E measure.

Article 410 The Licensee shall fund and implement, in consultation with the Management
Committee, the Monitoring of Noxon Reservoir Stratification and Mobilization of Sediment
Nutrients/Metas PM&E (Appendix F2 of the Settlement Agreement) to provide for monitoring

of Noxon Reservoir during periods when reservoir stratification is possible and if temperature
and dissolved oxygen (DO) benchmarks as identified in the PM&E are met, to initiege mo
intensive monitoring of nutrient and metals levels. In the Annual Report required by Article 402,
the Licensee shall include the annual implementation plan for this PM&E.

Article 411 The Licensee shall fund and implement, in consultation with the déament

Committee, the Aquatic Tissue Analysis PM&E (Appendix F3 of the Settlement Agreement) to
analyze aquatic organism tissues for the presence of heavy metals and other toxic substances. In
the Annual Report required by Article 402, the Licensee shellide the annual implementation

plan for this PM&E measure.

Article 412 The Licensee shall fund and implement, in consultation with the Management
Committee, the Water Quality Protection and Monitoring Plan for Maintenance, Construction,
and Emergency étivities (Appendix F4 of the Settlement Agreement) to provide for the
development and implementation of a plan to minimize or eliminate the impact of project related
maintenance, construction, and emergency activities to water quality and associategsesou

the Clark Fork River and Lake Pend Oreille. In the Annual Report required by Article 402, the
Licensee shall include the annual implementation plan for this PM&E measure.

Article 413 The Licensee shall fund and implement, in consultation witMdreagement

Committee, the Dissolved Gas Supersaturation Control, Mitigation, and Monitoring PM&E
(Appendix F5 of the Settlement Agreement) to provide for the study, control, mitigation, and
monitoring of gas supersaturation and the associated biologscalroe impacts in the Clark
Fork-Pend Oreille system related to spill at the Clark Fork Project. In the Annual Report required



by Article 402, the Licensee shall include the annual implementation plan for this PM&E
measure.

Article 414 The Licensee shdilind and implement, in consultation with the Management
Committee, the Land Use Management Plan (License Application Volume IV.B), in accordance
with the Settlement Agreement and Appendix G thereof, to ensure that project lands can
reasonably satisfy a saty of competing resource demands and for the purpose of ensuring the
implementation of a land use classification system, a land and reservoir use permitting system,
and appropriate monitoring and enforcement mechanisms. In the Annual Report required by
Article 402, the Licensee shall include the annual implementation plan for this PM&E measure.

Article 415 The Licensee shall fund and implement, in consultation with the Management
Committee, the Recreation Resources Management Plan (License Apphgaitiame 1V.C), in
accordance with the Settlement Agreement and Appendix H thereof, to maintain and manage
appropriate recreational facilities at the project and to develop new recreational facilities in the
vicinity of the project to effectively meet rectiman demand during the term of the new license.

In the Annual Report required by Article 402, the Licensee shall include the annual
implementation plan for this PM&E measure.

Article 416 The Licensee shall fund and implement, in consultation with thexlyéament

Committee, the Aesthetics Management Plan (License Application Volume IV.D), in accordance
with the Settlement Agreement and Appendix | thereof, to provide for the protection and
enhancement of aesthetic resources associated with the projecnatigdte for projecrelated
impacts to those resources. In the Annual Report required by Article 402, the Licensee shall
include the annual implementation plan for this PM&E measure.

Article 417 The Licensee shall fund and implement the Wildlife, Botanical, and Wetland
Management Plan (License Application Volume IV.E), in accordance with the Settlement
Agreement and Appendix J thereof, to provide organization and presentation of the various
wildlife, botanical, and wetland PM&E measures within a single, comprehensive management
plan. Initially these measures include: (a) wildlife habitat acquisition, enhancement and
management (Article 418); (b) black cottonwood habitat protection and enhan¢éantiete

419); (c) wetlands protection and enhancement (Article 420); (d) bald eagle monitoring and
protection (Article 421); (e) peregrine falcon monitoring and protection (Article 422); (f)
common loon monitoring and protection (Article 423); (g) ClaokiFDelta habitat protection

and mitigation (Article424); (h) forest habitat protection and enhancement (Article 425); and,
() reservoir islands protection (Article 426). In the Annual Report required by Article 402, the
Licensee shall include the annimplementation plan for these PM&E measures.

Article 418 The Licensee shall fund and implement , in consultation with the Management
Committee, the Wildlife Habitat Acquisition, Enhancement, and Management Program

(Appendix K of the Settlement Agreemgtd mitigate for the potential effects to wildlife

resources and habitat due to the continued operation of the project. In the Annual Report required
by Article 402, the Licensee shall include the annual implementation plan for this PM&E

measure.



Article 419 The Licensee shall fund and implement, in consultation with the Management
Committee, the Black Cottonwood Habitat Protection and Enhancement PM&E (Appendix L of
the Settlement Agreement) to provide for the protection and enhancement of black @ottonw
trees and stands on Licensagned project lands. In the Annual Report required by Article 402,
the Licensee shall include the annual implementation plan for this PM&E measure.

Article 420 The Licensee shall fund and implement, in consultation Wwéhvtanagement
Committee, the Wetlands Enhancement Program PM&E (Appendix M of the Settlement
Agreement) to provide for the protection and enhancement of wetland areas within the project
boundary. In the Annual Report required by Article 402, the Licertsakisclude the annual
implementation plan for this PM&E measure.

Article 421 The Licensee shall fund and implement, in consultation with the Management
Committee, the Bald Eagle Monitoring and Protection FM&ppendix N1 of the Settlement
Agreement) to provide for the monitoring and protection of bald eagle occurrence and nest sites,
which could be negatively affected by project operations or project related human activities
associated with recreation or etiand use activities. In the Annual Report required by Article

402, the Licensee shall include the annual implementation plan for this PM&E measure.

Article 422 The Licensee shall fund and implement, in consultation with the Management
Committee, the &egrine Falcon Monitoring and Protection PM&E (Appendix N2 of the
Settlement Agreement) to provide for the monitoring of peregrine falcon occurrence and nesting
activity and the protection of nest sites which might be negatively affected by the priaject re
human activities associated with recreation or other land use activities. In the Annual Report
required by Article 402, the Licensee shall include the annual implementation plan for this
PM&E measure.

Article 423 The Licensee shall fund and implamhen consultation with the Management
Committee, the Common Loon Monitoring and Protection Program PM&E (Appendix N3 of the
Settlement Agreement) to provide for the monitoring of common loon occurrence and nesting
activity and the protection of nest siteshich might be negatively affected by project operations

or project related human activities related to recreation or other land use activities. In the Annual
Report required by Article 402, the Licensee shall include the annual implementation plan for
this PM&E measure.

Article 424 The Licensee shall fund and implement, in consultation with the Management
Committee, the Clark Fork Delta Habitat Protection and Mitigation Program PM&E (Appendix
O of the Settlement Agreement) to prevent the loss of ¥altikbitat in the Clark Fork Delta, or
mitigate for that loss, to an extent comparable to the estimated loss of habitat that would occur
from the continued operation of the project. In the Annual Report required by Article 402, the
Licensee shall includdéaé annual implementation plan for this PM&E measure.

Article 425 The Licensee shall fund and implement, in consultation with the Management
Committee, the Forest Habitat Protection and Enhancement PM&E (Appendix P of the

Settlement Agreement) to provitte the protection and enhancement of specific parcels of
Licenseeowned land along the reservoirs which have been identified as having significant



wildlife habitat value. In the Annual Report required by Article 402, the Licensee shall include
the annuaimplementation plan for this PM&E measure.

Article 426 The Licensee shall fund and implement, in consultation with the Management
Committee, the Reservoir Islands Protection PM&E (Appendix Q of the Settlement Agreement)
to provide for the protection ao$lands owned by the Licensee in the project areas to maintain the
unique and high quality wildlife habitat functions and values of these islands. In the Annual
Report required by Article 402, the Licensee shall include the annual implementation plan for
this PM&E measure.

Article 427. The Licensee shall fund and implement the Programmatic Agreement Among the
Kootenai Tribe of Idaho, Confederated Salish and Kootenai Tribes of the Flathead Reservation,
Coeur d'Alene Tribe, Kalispel Tribe, Federal Energy Retguy Commission, Forest Service,
Avista Corporation, Advisory Council on Historic Preservation, Idaho State Historic
Preservation Office, and Montana State Historic Preservation Office for the Clark Fork Heritage
Resource Program executed on Decembet 388 (Appendix R of the Settlement Agreement).

Article 428 The Licensee shall fund and implement, in consultation with the Management
Committee, the Erosion Fund and Shoreline Stabilization Guidelines Program PM&E (Appendix
S of the Settlement Agreemégmd design and implement effective erosion control measures to
protect important resource values on lands affected by project induced erosion. In the Annual
Report required by Article 402, the Licensee shall include the annual implementation plan for
this PM&E measure.

Article 429 The Licensee shall fund and implement, in consultation with the Management
Committee, the Project Operations Package (Appendix T of the Settlement Agreement) to
mitigate the effects of the project. The Licensee shall mairttaifotiowing operational limits in
accordance with the terms of the Settlement Agreement and Appendix T thereof:

1. (a) General operating limits for the Noxon Rapids development:

Maximum Forebay Elevation 2,331.0 feet

Minimum Forebay Elevation 2,327.0feet (May 15Sept 30)

Minimum Forebay Elevation 2,321.0 feet (October-May 14)

(b) General operating limits for the Cabinet Gorge development:

Maximum Forebay Elevation 2,175.0 feet

Minimum Forebay Elevation 2,168.0 feet

Minimum Total Project Dcharge 5,000 cfs



In the Annual Report required by Article 402, the Licensee shall include the annual
implementation plan for this PM&E measure.

Article 430 The Licensee shall fund and implement, in consultation with the Management
Committee, the Additinal Operations Mitigation Program (Appendix T of the Settlement
Agreement) to mitigate the effects of the project. The Licensee shall fund and implement a
broader ecosystem approach to achieving fishery goals, in lieu of changing project operations. In
the Annual Report required by Article 402, the Licensee shall include the annual implementation
plan for this PM&E measure.

Article 431 The Licensee shall comply with the terms of the Letter Agreement dated January 7,
1999, between Avista Corporation ané th. S. Army Corps of Engineers regarding the
coordination of the operations of the Cabinet Gorge development with the operations of the
Albeni Falls Project (Volume I License Application, Appendix B).

In accordance with the Letter Agreement, the Licersall:

(1) provide to the Albeni Falls Operator by 9:30 a.m. each day estimates of the Cabinet Gorge
average discharge for the next calendar day and for the current calendar day. The Licensee shall
strive to cause the actual discharge to be within thgeraf an agreed upon Accuracy Standard

for each day's forecast. The Accuracy Standard for the next calendar day forecast will be +/
6,000 cfs, when the daily river flow at Cabinet Gorge is less than 54,000 cfs. The Accuracy
Standard for the current cattar day shall be +4,000 cfs when the daily river flow at Cabinet

Gorge is less than 54,000 cfs. When the daily river flow is greater than 54,000 cfs, the Licensee
shall continue to provide estimates, as described above, absent the Accuracy Standard;

(2) promptly advise the Albeni Falls Project of any changes to the forecast that may occur. It
may be desirable to revise either or both of the calendar day estimates. The Licensee shall
consult with the Albeni Falls Operator concerning the proposed rewsmthe Albeni Falls
Operator shall strive to accommodate the revision. If the revision cannot be accommodated due
to project restrictions, the Licensee shall honor the previous estimate, and the Albeni Falls
Operator shall provide information concernthg reasons for neaccommodation;

(3) initiate a discussion at least once a year with personnel from the Licensee and the Albeni
Falls Project to meet to review the forecasting performance and discuss any amendments or
changes to the process.

In the evat that there are any modifications made to the Letter Agreement, the Licensee shall
file for Commission approval the modifications as agreed to by the U.S. Army Corps of
Engineers and the Licensee within 30 days of execution. The Commission reserigid the r
require changes to the Letter Agreement.

Article 432 Within one year of the effective date of the license and on, or before, April 15 of
each year, the Licensee shall file for Commission approval, a Threatened and Endangered
Species Plan and AnauReport. The plan shall address the Licensee's compliance with the



terms and conditions of the incidental take statement filed by the U.S. Fish and Wildlife Service
on August 23, 1999, and attached to this order as Appendix D.

The Licensee shall prepatee Threatened and Endangered Species Plan and Annual Report after
consultation with the Management Committee. The plan shall include, at a minimum, any
modifications to project facilities or operations proposed to minimize take of the bull trout. The
Licensee shall include with the plan documentation of consultation, copies of comments and
recommendations on the completed plan after it has been prepared and provided to the entities,
and specific descriptions of h dwhetplareThent i ti es
Licensee shall allow a minimum of 30 days for the entities to comment and to make
recommendations prior to filing the plan with the Commission for approval. If the Licensee does

not adopt a recommendation, the filing shall include thelleee e 6s r easons, based
specific information. The Commission reserves the right to make any changes to the plan.

Article 433 Within one year of the effective date of the license and on, or before, April 15 of
each year, the Licensee shall file @ommission approval, a Fishway Plan and Annual Report.
The plan shall address the Licensee's compliance with the fishway prescriptions contained in
AppendixC to this order.

The Licensee shall prepare the Fishwdgn and Annual Report after consultation with the
Management Committee. The plan shall include, at a minimum, a detailed description of any fish
passage devices or measures, including experimental truck and trap programs, and any proposed
modifications © project facilities or operations. The Licensee shall include with the plan
documentation of consultation, copies of comments and recommendations on the completed plan
after it has been prepared and provided to the entities, and specific descriptiowsiog h
entitiesbé comments are accommodated by the pl
days for the entities to comment and to make recommendations prior to filing the plan with the
Commission for approval. If the Licensee does not adopt a reeadation, the filing shall
include the | i cens e esgedficinfermatioan.nlbe, Corbnassiadeseoves p r o |
the right to make any changes to the plan.

Article 434 Within six months of the effective date of the license, the Licensee saddffil
Commission approval, a plan to conduct seasonalspéeific monitoring of bank profiles in the
lower Clark Fork River, particularly between river miles 144 and 147, to provide estimates of the
rates of erosion and the relationship of these ratéew cycling @ the Cabinet Gorge
developmentThe monitoring results shall be used to determine the rates of erosion and any
appropriate corrective actions.

The Licensee shall prepare the bank profile monitoring plan after consultation with the

Managenent Committee and the Cabinet Gorge Downstream Landowners (CGDL) group. The
Licensee shall include with the plan documentation of consultation, copies of comments and
recommendations on the completed plan after it has been prepared and provided tiethe enti

and specific descriptions of how the entities
Licensee shall allow a minimum of 30 days for the entities to comment and to make
recommendations prior to filing the plan with the Commission for approvék Ificensee does



not adopt a recommendation, the filing shal/l
specific information. The Commission reserves the right to require changes to the plan.

Article 435 Within one year of the effective date oétlicense, the Licensee shall file for
Commission approval, a plan to develop and implement a solid waste and waste water plan. The
plan, at a minimum, shall incorporate the plan developed under the U.S. Forest Service 4(e)
Condition 7 (Appendix B of thisrder) addressing the treatment and disposal of solid waste and
waste water generated during the construction and operation of the project and ancillary facilities
on project lands. The plan shall not be limited to Forest Service lands.

The Licensee shall prepare the solid waste and waste water plan after consultation with the
Management Committee. The Licensee shall include with the plan documentation of

consultation, copies of comments and recommendations on the completed plamastéen
prepared and provided to the entities, and sp
accommodated by the plan. The Licensee shall allow a minimum of 30 days for the entities to
comment and to make recommendations prior to filingptae with the Commission for
approval. I f the Licensee does not adopt a re
reasons, based on projegtecific information. The Commission reserves the right to require

changes to the plan.

Article 436 Within one year of the effective date of the license, the Licensee shall file for
Commission approval, a plan to develop and implement an oil and hazardous substances plan.
The plan, at a minimum, shall incorporate the plan developed under the U.S Seovest 4(e)
Condition 8 (Appendix B of this order) addressing hazardous substances storage, spill prevention
and cleanup on project lands. The plan shall not be limited to Forest Service lands.

The Licensee shall prepare the hazardous substances piatoafteltation with the

Management Committee. The Licensee shall include with the plan documentation of

consultation, copies of comments and recommendations on the completed plan after it has been
prepared and provided to the entities, and specificdéscripns of how t he entit
accommodated by the plan. The Licensee shall allow a minimum of 30 days for the entities to
comment and to make recommendations prior to filing the plan with the Commission for

approval. If the Licensee doesnotadopa r ecommendati on, the filing¢
reasons, based on projegtecific information. The Commission reserves the right to require

changes to the plan.

Article 437. Within one year of the effective date of the license, the Licernsdifite for

Commission approval, a plan to develop and implement a pesticide and herbicide use plan. The
plan, at a minimum, shall incorporate the plan developed under the U.S. Forest Service 4(e)
Condition 10 (Appendix B of this order) addressing pesior herbicide applications on project
lands. The plan shall not be limited to Forest Service lands.

The Licensee shall prepare the pesticide and herbicide plan after consultation with the

Management Committee. The Licensee shall include with the ptamdmtation of

consultation, copies of comments and recommendations on the completed plan after it has been
prepared and provided to the entities, and sp



accommodated by the plan. The Licensee shalvadloninimum of 30 days for the entities to

comment and to make recommendations prior to filing the plan with the Commission for
approval. I f the Licensee does not adopt a re
reasons, based on projsgeific information. The Commission reserves the right to require

changes to the plan.

Article 438 Whenever a dispute arises under Paragraph 29 of the Settlement Agreement that is
resolved without referral to the Commission, the Licensee shall, withiny30) fila with the
Commission a report containing an explanation of the dispute and the nature of the resolution.

Whenever a dispute arises under Paragraph 29 of the Settlement Agreement and no resolution is
reached during the informal process, the Licersbeadl, within 30 days of the Management
Committee's decision to refer the dispute to the Commission, inform the Commission that the
dispute will or will not be referred to the Commission for formal dispute resolution.

Article 439 The Licensee shall givienely notice to the Parties, pursuant to Paragraph 40 of the
Settlement Agreement, and to the Commission, within 30 days, of any request for access across
project lands for the purpose of installing any outfall or discharge facility in connection with th
development of the proposed Rock Creek copper and silver mine located in Sanders County,
Montana downstream of the Noxon Rapids dam.

Article 440 Whenever the Licensee acquires lands or interests in lands for the purpose of
implementing any of the PM&E#)e Licensee shall at the time such lands are acquired, pursuant
to Paragraph 25 of the Settlement Agreement, take such actions as may be necessary and
appropriate to ensure that the PM&E lands are protected in perpetuity from uses which are
inconsistentvith the purposes for which the lands are being acquired. The Licensee shall file for
Commission approval, within 30 days of acquisition of additional project lands, a revised Exhibit
G, showing the extent of the Licensee's interests in these lands.

Article 441 The Commission reserves the authority to order, upon its own motion or upon the
recommendation of federal and state fish and wildlife agencies, affected Indian Tribes, and the
Northwest Power Planning Council, alterations of project structurespamdtmns to take into
account to the fullest extent practicable the regional fish and wildlife program developed and
amended pursuant to the Pacific Northwest Electric Power Planning and Conservation Act.

Article 442 (a) In accordance with the provisiaoisthis article, the Licensee shall have the
authority to grant permission for certain types of use and occupancy of project lands and waters
and to convey certain interests in project lands and waters for certain types of use and
occupancy, without pric€ommission approval. The Licensee may exercise the authority only if
the proposed use and occupancy is consistent with the purposes of protecting and enhancing the
scenic, recreational, and other environmental values of the project. For those purposes, th
Licensee shall also have continuing responsibility to supervise and control the use and
occupancies for which it grants permission, and to monitor the use of, and ensure compliance
with the covenants of the instrument of conveyance for, any intereststba conveyed, under

this article. If a permitted use and occupancy violates any condition of this article or any other
condition imposed by the licensee for protection and enhancement of the project's scenic,



recreational, or other environmental vauer if a covenant of a conveyance made under the
authority of this article is violated, the Licensee shall take any lawful action necessary to correct
the violation. For a permitted use or occupancy, that action includes, if necessary, canceling the
permission to use and occupy the project lands and waters and requiring the removal ofany non
complying structures and facilities.

(b) The type of use and occupancy of project lands and water for which the licensee may grant
permission without prior Commissiapproval are: (1) landscape plantings; (2)-commercial

piers, landings, boat docks, or similar structures and facilities that can accommodate no more
than 10 watercraft at a time and where said facility is intended to servefsingle type

dwellings; (3) embankments, bulkheads, retaining walls, or similar structures for erosion control
to protect the existing shoreline; and (4) food plots and other wildlife enhancement. To the extent
feasible and desirable to protect and enhance the project's, seereational, and other
environmental values, the licensee shall require multiple use and occupancy of facilities for
access to project lands or waters. The Licensee shall also ensure, to the satisfaction of the
Commission's authorized representativat the use and occupancies for which it grants
permission are maintained in good repair and comply with applicable state and local health and
safety requirements. Before granting permission for construction of bulkheads or retaining walls,
the licensee shia(1) inspect the site of the proposed construction; (2) consider whether the
planting of vegetation or the use of riprap would be adequate to control erosion at the site; and
(3) determine that the proposed construction is needed and would not clehgsithcontour of

the reservoir shoreline. To implement this paragraph (b), the Licensee may, among other things,
establish a program for issuing permits for the specified types of use and occupancy of project
lands and waters, which may be subject toplngment of a reasonable fee to cover the licensee's
costs of administering the permit program. The Commission reserves the right to require the
Licensee to file a description of its standards, guidelines, and procedures for implementing this
paragraph (band to require modification of those standards, guidelines, or procedures.

(c) The Licensee may convey easements or Hghtgay across, or leases of, project lands for:

() replacement, expansion, realignment, or maintenance of bridges or roads nteresalary

state and federal approvals have been obtained; (2) storm drains and water mains; (3) sewers that
do not discharge into project waters; (4) minor access roads; (5) telephone, gas, and electric
utility distribution lines; (6) nosproject overhea electric transmission lines that do not require
erection of support structures within the project boundary; (7) submarine, overhead, or
underground major telephone distribution cables or major electric distribution link¥ @9

less); and (8) water iake or pumping facilities that do not extract more than one million gallons
per day from a project reservoir. No later than January 31 of each year, the Licensee shall file
three copies of a report briefly describing for each conveyance made underdgrajpia (c)

during the prior calendar year, the type of interest conveyed, the location of the lands subject to
the conveyance, and the nature of the use for which the interest was conveyed.

(d) The Licensee may convey fee title to, easements or-ofiwsay across, or leases of project
lands for: (1) construction of new bridges or roads for which all necessary state and federal
approvals have been obtained; (2) sewer or effluent lines that discharge into project waters, for
which all necessary federal asthte water quality certification or permits have been obtained;

(3) other pipelines that cross project lands or waters but do not discharge into project waters; (4)



nonproject overhead electric transmission lines that require erection of supportresweitiin

the project boundary, for which all necessary federal and state approvals have been obtained; (5)
private or public marinas that can accommodate no more than 10 watercraft at a time and are
located at least oAmalf mile (measured over projecaters) from any other private or public

marina; (6) recreational development consistent with an approved exhibit R or approved report
on recreational resources of an exhibit E; and (7) other uses, if: (i) the amount of land conveyed
for a particular use ive acres or less; (ii) all of the land conveyed is located at least 75 feet,
measured horizontally, from project waters at normal surface elevation; and (iii) no more than 50
total acres of project lands for each project development are conveyedhisdtause (d)(7) in

any calendar year. At least 60 days before conveying any interest in project lands under this
paragraph (d), the Licensee must submit a letter to the Director, Office of Hydropower

Licensing, stating its intent to convey the interest briefly describing the type of interest and
location of the lands to be conveyed (a marked exhibit G or K map may be used), the nature of
the proposed use, the identity of any federal or state agency official consulted, and any federal or
state approvalrequired for the proposed use. Unless the Director, within 45 days from the filing
date, requires the licensee to file an application for prior approval, the Licensee may convey the
intended interest at the end of that period.

(e) The following additionaconditions apply to any intended conveyance under paragraph (c) or
(d) of this article:

() Before conveying the interest, the Licensee shall consult
with federal and state fish and wildlife or recreation agencies, as
appropriate, and the State HistdPieservation Officer.

(2) Before conveying the interest, the Licensee shall determine
that the proposed use of the lands to be conveyed is not
inconsistent with any approved exhibit R or approved report on
recreational resources of an exhibit E; or, if pngject does not

have an approved exhibit R or approved report on recreational
resources, that the lands to be conveyed do not have recreational
value.

(3) The instrument of conveyance must include the following
covenants running with the land: (i) theeusd the lands conveyed

shall not endanger health, create a nuisance, or otherwise be
incompatible with overall project recreational use; (ii) the grantee
shall take all reasonable precautions to ensure that the construction,
operation, and maintenancestfuctures or facilities on the

conveyed lands will occur in a manner that will protect the scenic,
recreational, and environmental values of the project; and (iii) the
grantee shall not unduly restrict public access to project waters.

(4) The Commissionaserves the right to require the Licensee
to take reasonable remedial action to correct any violation of the
terms and conditions of this article, for the protection and



enhancement of the project's scenic, recreational, and other
environmental values.

() The conveyance of an interest in project lands under this article does not in itself change the
project boundaries. The project boundaries may be changed to exclude land conveyed under this
article only upon approval of revised exhibit G or K drawingsjgat boundary maps) reflecting
exclusion of that land. Lands conveyed under this article will be excluded from the project only
upon a determination that the lands are not necessary for project purposes, such as operation and
maintenance, flowage, recriat, public access, protection of environmental resources, and
shoreline control, including shoreline aesthetic values. Absent extraordinary circumstances,
proposals to exclude lands conveyed under this article from the project shall be consolidated for
consideration when revised exhibit G or K drawings would be filed for approval for other

purposes.

(9) The authority granted to the Licensee under this article shall not apply to any part of public
lands and reservations of the United States included wiikiproject boundary.

(h) The Licensee shall serve copies of any Commission filing required by this order on any entity
specified in this order to be consulted on matters related to that filing. Proof of service on these
entities must accompany the filimgth the Commission.
() This order is final unless a request for rehearing is filed within 30 days of the date of its
issuance, as provided in Section 313 of the FPA. The filing of a request for rehearing does not
operate as a stay of the effective datéhis license or of any other date specified in this order,
except as specifically ordered by the Commission. The Licensee's failure to file a request for
rehearing shall constitute acceptance of this order.
By the Commission.
(SEAL)
David P.Boergers,
Secretary.
APPENDIX A
MONTANA WATER QUALITY CERTIFICATION CONDITIONS
On April 27, 1999, the State of Montana Department of Environmental Quality granted water
quality certification under 8401 of the Federal Clean Water Act to Avista Corpofatitre

Clark Fork Project with the following conditions:

(1) The Department's certification is conditioned upon compliance by Avista with all of the
terms and conditions of the Settlement Agreement relating to water quality and to the protection,



maintenace, or enhancement of the designated beneficial uses of the waters of the Clark Fork
River including, but not limited to, the following:

Appendix B: Montana Tributary Habitat Acquisition and Recreational Fishery
Enhancement Program

Appendix C: Fish Passge/Native Salmonid Restoration Plan

Appendix E: Watershed Council Program

Appendix F1: Support of TriState Implementation Council Water Quality Monitoring
Program

Appendix F2: Mobilization of Sediment Trapped Nutrients or Heavy Metals

Appendix F3: Aqudic Organism Tissue Analysis

Appendix F4: Water Quality Protection and Monitoring Plan for Maintenance,

Construction, and Emergency Activities

Appendix F5: Gas Supersaturation Control, Mitigation, and Monitoring

Appendix G: Implementation of Land Usdanagement Plan

Appendix H: Implementation of Recreation Resource Management Plan

Appendix J: Implementation of the Wildlife, Botanical, and Wetland Management Plan
Appendix M: Wetlands Protection and Enhancement Program

Appendix T: Project OperationBackage

The Clark Fork Settlement Agreement is hereby incorporated into this certification by reference.

(2) In addition to the monitoring requirements contained in the terms and conditions of the
Settlement Agreement, Avista shall notify the Departmentriting not less than two (2) weeks

prior to commencing any construction activity under authority of this certificate which may

result in a discharge of pollutants to state waters. Avista shall notify the Department within seven
(7) days after the compleh of any construction activity resulting in a discharge of pollutants.
Avista shall allow the Department reasonable entry and access to the discharge site in order to
inspect the discharge for compliance with the conditions of this certification.

(3) Avista shall obtain all permits, authorizations and certifications required by federal, state, or
local laws, regulations or ordinances prior to commencement of any activity that could violate
Montana's water quality standards.



(4) This approval is limited tand includes the proposal and plans contained in the application
and supporting documents submitted and affirmed to by Avista. Any variances from the plans
and proposals contained in the application and supporting documents are subject to the review
and gproval by the Department prior to implementation.

(5) Should the project be found, at any time, not to be in compliance with any of the conditions
of this certification, or should the permittee construct or operate this project in any way other
than as sgcified in the application or supporting documents, as modified by the conditions of
this certification, then the terms of this certification shall be considered to have been violated.

(6) This certification shall expire upon the assignment or transteeqgiroperty covered by this
certification unless the new owner submits to the Department a written consent to all the terms
and conditions of this certification.

IDAHO WATER QUALITY CERTIFICATION CONDITIONS

On August 20, 1999, the State of Idaho Divisadrienvironmental Quality (DEQ) granted water
quality certification under 8401 of the Federal Clean Water Act to Avista Corporation for the
Clark Fork Project with the following conditions:

1. Avista shall comply with the terms and conditions of the SetitérAgreement. The
following PM&E measures identified as appendices to the Settlement Agreement are hereby
incorporated into this certification by reference:

Appendix A: Idaho Tributary Habitat Acquisition and Fishery Enhancement Program;
Appendix C: Fish Passage/Native Salmonid Restoration Plan;

Appendix D: Bull Trout Protection and Public Education Project;

Appendix E: Watershed Council Program;

Appendix F1: Support of TriState Implementation Council Water Quality Monitoring
Program,;

Appendix F2: Mobilization of Sediment Trapped Nutrients or Heavy Metals;

Appendix F3: Aquatic Organism Tissue Analysis;

Appendix F4: Water Quality Protection and Monitoring Plan for Maintenance,

Construction, and Emergency Activities;
Appendix F5: Gas Supersaturatigdontrol, Mitigation, and Monitoring;

Appendix J: Implementation of the Wildlife, Botanical, and Wetland Management
Fund;



Appendix K: Wildlife Habitat Acquisition, Enhancement, and Management Fund;

Appendix M: Wetlands Protection and Enhancement Program;

Appendix O: Clark Fork Delta Habitat Protection and Mitigation Program;
Appendix S: Erosion Fund and Shoreline Stabilization Guidelines Program,;
Appendix T: Project Operations Package.

2. This approval is limited to and includes the proposal and ptartained in the application

and supporting documents submitted and affirmed by the applicant. All variances from the plans
and proposals contained in the application and supporting documents are subject to the review
and approval of DEQ prior to implemaiion;

3. The projects shall not cause or contribute to violations of surface water criteria as identified in
IDAPA 8816.01.02.200, 250, 276, and 900. DEQ reserves authority under this certification to
require plans, corrective actions and monitoring resngsto correct water quality violations that
may develop as a result of operation, maintenance or construction associated with the projects,
and as a result of Avista's failure to comply with the terms of the Settlement Agreement;

4. Nonpoint source aciives associated with the projects shall be controlled through the use of
approved best management practices (BMPs) conducted in a manner that demonstrates
reasonable and knowledgeable effort to minimize adverse water quality impacts (IDAPA
§16.01.02.350)DEQ reserves authority under this certification to require plans, corrective

actions and monitoring to ensure nonpoint source activities do not result in adverse water quality
impacts, and as a result of Avista's failure to comply with the terms of thenSant Agreement;

5. Avista shall obtain all necessary federal, state, and local authorizations prior to
commencement of any activity that could be expected to violate Idaho water quality standards;

6. If the project is abandoned or not used as an el@enerating facility for three consecutive
years, this certification shall become null and void and the applicant shall request consideration
of water quality certification from DEQ, as amended,;

7. If FERC issues an order related to project operatiomtemance, or construction that is
materially inconsistent with the conditions of this certification and the supporting Settlement
Agreement, this approval shall be considered null and void and the applicant shall request
consideration of water quality d¢#ication for the project as ordered by FERC,;

8. This certification shall apply to the license upon issuance of a final FERC license for the
project and shall expire in conjunction with license expiration;

9. This approval shall expire upon assignmertamsfer of the property covered by this
certification unless the new owner submits a written consent to all terms and conditions in this
certification.



APPENDIX B
U.S. Forest Service

4(e) Conditions

Condition 1. The licensee shall completely and fully comply with all terms of the January 28,
1999, Clark Fork Settlement Agreement, including:

a) all protection, mitigation, and enhancement measures identified in Appendices
A-V to that Settlement Agreement;

b) all canmitments identified in various plans referenced in the Settlement
Agreement and Appendices.

Condition 2. Condition 1 above includes, but is not limited to, the following clarification of
the Settlement Agreement:

a) The estimated annual funding of $27,6@8operation and maintenance of

Forest Service recreation sites, does not include maintenance costs for boat docks
and ramps, and the costs of pumping of toilets. AVISTA will pay these costs in
addition to the estimated funding shown above and showpperdix H.See

AVISTA letter to Kathleen McAllister dated January 14, 1999, (attached).

b) The inflation/deflation index described in Paragraph 23 of the Settlement
Agreement applies to all funding identified in Appendix U.

¢) Unspent monies identified &unds" or "Budgeted Costs" in Appendix U to

the Settlement Agreement, except the erosion fund as specified in appendix S,
will accumulate over the term of the license and will accrue interest in accordance
with Paragraph 23 of the Settlement Agreement.

d) The Forest Service is, and will remain throughout the term of the license, a
member of the group of five parties from whom unanimity is required for any
vote of the Management Committee, which is defined and characterized in
paragraphs 26 through 29 bktSettlement Agreement. The Forest Service also
is, and will remain throughout the term of the license, a necessary party which
must be present at Management Committee meetings to constitute a quorum of
the committee.

e) The licensee will complete the ghi priority" modifications and repairs to

existing recreation sites located on National Forest System lands, specified in
Exhibits 1 through 3 of the Recreation Resource Management Plan (referenced in
Appendix H, page I8 of the Settlement Agreement), byaké¢h 1, 2004, unless
otherwise decided by the management committee. The licensee will fund these



modifications and repairs with monies specified in Appendix U, pageunhder
"Annual contribution to facilities fund years5L($187,000)."

Condition 3. Theabove 4(e) conditions are premised on two requirements:

a) The FERC's acceptance and incorporation of the Settlement Agreement and the
protection, mitigation, and enhancement measures identified in the appendices to
the Settlement Agreement, substantialflynodified, into license terms; and

b) The licensee's immediate and complete implementation of measures the
Settlement Agreement identifies as occurring prior to FERC's issuance of a new
license. In the event either of these requirements is not met, rixst Service
reserves its right to supplement these 4(e) conditions at a later time.

Condition 4. Forest ServiceApproval of Final Design

Before implementation of PM&E measures occurs on National Forest System
land, the Licensee shall obtain the prior tertapproval of the Forest Service for

all final design plans for project components which the Forest Service deems as
affecting or potentially affecting National Forest System lands and resources. As
part of prior written approval the Forest Service meyuire adjustments in final
plans and facility locations to preclude or mitigate impacts and to assure that the
project is compatible with ethe-ground conditions. Should such necessary
adjustments be deemed by the Forest Service, the Commission, sediderbe a
substantial change, the licensee shall follow the procedures of Article 2 of the
license. Any changes to the license made for any reason pursuant to Article 2 or 3
shall be made subject to any new terms and conditions of the Secretary of
Agriculture made pursuant to Section 4(e) of the Federal Power Act.

Condition 5. Approval of Changes After License is Issued.

Notwithstanding any license authorization to make changes to the project, the
licensee shall get written approval from the Forest Semimor to making any
changes in the location of any constructed project features or facilities, or in the
uses of project lands and waters, or any departure from the requirements of any
approved exhibits filed with the Commission if those changes atg iikéhe
judgement of the Forest Service to affect National Forest System lands or
resources. Following receipt of such approval from the Forest Service, and at least
60 days prior to initiating any such changes or departure, the Licensee shall file a
report with the Commission describing the changes, the reason for the changes,
and showing the approval of the Forest Service for such changes. The licensee
shall file an exact copy of this report with the Forest Service at the same time it is
filed with theCommission. This article does not relieve the Licensee from the
amendment or other requirements of Article 2 or Article 3 of this License.



Reservoir Operation

Condition 6. Public Natification Plan

Within 1 year following the date of issuance of this Ieerthe Licensee shall file
with the Director, Office of Hydropower Licensing, a plan, approved by the
Forest Service, which includes guidelines and contact telephone numbers for
notifying the Forest Service and the public of potential or emergency edtivit
which may affect recreational use and/or access to the project area.

The licensee shall implement this plan at a time which will provide at least 60
days advance notice to the Forest Service and the public of construction activities,
30 days notice fomaintenance activities and the maximum possible time for
emergencies.

Soil Conservation and Protection of Water Quality

Condition 7. Solid Waste and Water Plan

Before the implementation of projects approved by the Management Committee
and when the ForeStervice determines these to be of a land disturbing nature on
National Forest System land, the Licensee shall file with the Director, Office of
Hydropower Licensing, a plan approved by the Forest Service, for the treatment
and disposal of solid waste andste water generated during construction and
operation of the project and ancillary facilities. At a minimum, the plan must
address the estimated quantity of solid waste and waste water generated each day;
the location of disposal sites and methods otrneat; implementation schedule;

areas available for disposal of wastes; design of facilities; comparisons between

on and offsite disposal; and maintenance programs.

The Licensee may commence activities the Forest Service determines to be
affected by the pin immediately upon written approval of the Forest Service
unless the Director, Office of Hydropower Licensing, prescribes a different
commencement schedule. Licensee shall report the activity and the approval of
the Forest Service in the Annual Reportite Commission.

Condition 8. Hazardous Substances Plan

A plan, approved by the Forest Service, for oil and hazardous substances storage
and spill prevention and cleanup from existing operations shall be filed with the
Director, Office of Hydropowekicensing, within one year of the issuance of a
license. As future activities are approved by the Management Committee the plan
shall be amended to include those activities annually.

At a minimum, the plan must require the Licensee to (1) maintain irrofecp
area, a cache of spill cleanup equipment suitable to contain any spill for the



project; (2) to periodically inform the Forest Service of the location of the spill
cleanup equipment on National Forest System lands and of the location, type, and
guanity of oil and hazardous substances stored in the project area; and (3) to
inform the Forest Service immediately of the nature, time, date, location, and
action taken for any spill.

The Licensee shall not commence activities the Forest Service deteronioees t
affected by the plan until after 60 days following the filing date, unless the
Director, Office of Hydropower Licensing, prescribes a different commencement.

Condition 9. Noxious Weeds

Licensee shall be responsible for the prevention and controixafus weeds

and/or exotic plants of concern on National Forest System lands within the project
area, and shall provide prevention and control measures prescribed by the Forest
Service. Noxious weeds/exotic plants of concern are defined as those species
recognized by the county weed authority and/or National Forest in which the
authorized use is located.

Licensee shall also be responsible for prevention and control of noxious
weed/exotic plant infestations which are not within the project area, but which ar
determined by the Forest Service to have been caused by the existence or
operation of the project.

When determined necessary by the Forest Service, the Licensee shall develop a
site-specific plan for noxious weed/exotic plant prevention and control. @aoh
shall be subject to Forest Service approval and shall be consistent with plans
developed for adjacent ngmoject Forest Service lands.

Condition 10. Pesticide/herbicide Use.

Licensee shall not use pesticides or herbicides on National Forest SKi&in (

lands for any purpose without the prior written approval of the Forest Service.
Before any pesticide application program is implemented on National Forest
System lands, the Licensee shall develop a pesticide use plan which shall be
approved by the Fest Service, and include it as a part of the licensee's Annual
Report to FERC. In any year there are changes proposed to the plan, the licensee
shall ensure the amendments are approved by the Forest Service, and include the
plan in the Annual Report to FER

Only those materials registered by the U.S. Environmental Protection Agency for
the specific purpose planned will be considered for use on National Forest System
lands. Label instructions will be strictly followed in the preparation and

application of psticides and disposal of excess material and containers.



APPENDIX C
U.S. Departm

Section 18 Pr

ent of the Interior
escriptions

1. The licensee shall assess, plan, design, construct, operate, and maintain
upstream fishwagevices or measures and downstream fish protection devices or
measures in accordance with the Native Salmonid Restoration Plan (Plan)
(License Application Volume IV.A). Construction, operation, and maintenance of
fishways will proceed in a stepwise manrerginning at the effective date of the
Settlement Agreement (License Application Volume l1l1), utilizing the principles

of adaptive management (i.e., the ability to change program direction based on
new information provided by monitoring and evaluatioexjerimental

measures). Following initial feasibility assessments, and within 1 year of the
effective date of the Settlement Agreement, an experimental fish trap and truck
program for the purpose of moving bull trout from below Cabinet Gorge Dam to
the Cdinet Gorge Reservoir pool shall be constructed, operated, and maintained.
Assessment and implementation of other fish stock enhancement measures shall
begin at the effective date of the Settlement Agreement, as described in the Plan.
Evaluation of the e#ctiveness of the fish trap and truck program below Cabinet
Gorge, and evaluation of other stock enhancement measures will determine the
timing of construction, operation, and maintenance of other upstream fishway
facilities and measures and downstrearn éstrainment protection devices at
Cabinet Gorge and Noxon Rapids Dams.

2. At the effective date of the Settlement Agreement (License Application
Volume lll), the licensee shall develop and implement a fish passage program in
accordance with the term$the Clark Fork Settlement Agreement and the Native
Salmonid Restoration Plan (License Application Volume IV.A). Implementation
of the Plan shall include initial project scoping activities resulting in goals and
objectives; background information, compite and updating in areas of fish
genetics, fish pathogens, exotic fish control, existing fish populations, stream and
mainstem habitat conditions; assessment of suitable fish stock availability, fish
transfer options, and fish hatchery options; and implgation of experimental

and comprehensive fish passage measures, as appropriate, and a monitoring
program to assess the effectiveness of fishways and other measures.

3. The Secretary of the Interior reserves the authority to prescribe the
constructionoperation, and maintenance of fishways, as may be determined
necessary in the future, including, but not limited to the requirement of measures
to implement fish passage strategies developed in conjunction with and pursuant
to the Native Salmonid Restoi@n Plan (License Application IV.A)).



APPENDIX D
U.S. Department of the Interior
Terms and Conditions

In accordance with Section 7(b)(4) of the Endangered Species Act (Act), the U.S. Department of
the Interior, Fish and Wildlife Service, submitted andlecital take statement containing 9
reasonable and prudent measures, which are listed in the Threatened and Endangered Species
section of the license order, and the following 26 terms and conditions it believes necessary to
implement the measures.

To implement measure #1:

a. Through genetic testing and other means determine the likely natal origin of adult bull trout
which congregate downstream of Cabinet Gorge Dam.

b. In order to positively identify bull trout originating from spawning areas upstredme of t
dams, institute a permanent fish tagging system for all bull trout handled during monitoring and
other fisheries investigation activities in the project area.

c. Establish adult bull trout collection facilities downstream of Cabinet Gorge Dam for the
purpose of capturing adult bull trout for transport above the dam.

d. In a timely manner, agreed to by the Service, for those bull trout determined to have originated
from natal areas upstream of Cabinet Gorge Dam, transport these fish captured below Cabinet
Gorge Dam to an appropriate location for release in Cabinet Gorge Reservoir.

To implement measure #2:

a. During stock assessment and other fisheries investigations in tributary streams to the
reservoirs, in a timely manner agreed to by the Sergaqgure and transport all juvenile bull
trout, determined to be migrating downstream, to an appropriate release site downstream of
Cabinet Gorge Dam.

b. Implement assessment measures in the Native Salmonid Restoration Plan for determining the
feasibility d downstream fishways for minimizing take of migrating juvenile bull trout.

To implement measure #3:

a. Interim operational procedures will be implemented to reduce or minimize the total dissolved
gas production at Noxon Rapids and Cabinet Gorge Damsycaeiiods of spill.

b. In order to assess the extent, effect and solution of the gas supersaturation resulting from spill,
monitoring of total dissolved gas will be conducted in the project area, biological impact studies



will be conducted, and engineerifegsibility studies will be conducted to assess options for
reduction of gas supersaturation.

c. In 2002, a comprehensive Gas Supersaturation and Control Plan will be submitted to the
Service for approval.

To implement measure #4:

a. The instantaneous nmmum flow below Cabinet Gorge Dam will be increased to 5,000 cfs.

b. The benefit of the increased minimum flow to bull trout and other species will be evaluated for
a 10 year period and in 2009, or earlier, a recommendation for continuation or chargge of th
minimum flow will be submitted to the Service for approval.

To implement measure #5:

a. An assessment of potential impacts on bull trout of particular exotic species in the reservoirs
and their tributaries will be performed in a timely manner, agrebg the Service.

b. Based on the assessment (a., above), an evaluation of the site specific need for exotic species
control programs will be prepared in a timely manner, agreed to by the Service.

c. Exotic species control programs will be developed, impiéaae and monitored in
coordination with appropriate State management agencies.

To implement measure #6:

a. Conduct a feasibility evaluation of various interim methods for collecting and transporting
downstream migrating juveniles from tributary stream8abinet Gorge Reservoir.

b. Implement and monitor the effectiveness of the interim juvenile transport program (a., above)
and investigate permanent long term solutions to minimize the impact to downstream juvenile
migrations.

c. In atimely manner, agre#énl by the Service, propose for Service approval a permanent
downstream fishway solution for juvenile migrants.

To implement measure #7:
a. In consultation with ldaho Fish and Game and using the best available information, annually
prepare and submit toglService an assessment of the Lake Pend Oreille bull trout population

trend (tributary redd counts, etc.).

b. In consultation with Idaho Fish and Game, annually prepare and submit to the Service an
assessment, based on the best available informatidre ke Pend Oreille prey base



population trends (kokanee and other species) and an evaluation of the need for fish passage (or
other measures) to benefit prey species to mitigate dam impacts to prey species.

c. In atimely manner, agreed to by the Servicepose, for Service approval, fish passage or
other measures to offset dam impacts on prey species in Lake Pend Oreille.

To implement measure #8:

a. Annually prepare and submit to the Service a report of the next year's proposed activities
under the Nave Salmonid Restoration Plan and other fisheries monitoring that may result in
intentional as well as incidental take of bull trout. The report will quantify the number of bull
trout proposed to be intentionally taken by each activity and summarizetéme eikintentional
take from all previous year's activities.

b. Upon locating dead, injured, or sick bull trout, or upon observing destruction of redds,
notification must be made within 24 hours to the Service's Division of Law Enforcement Special
Agent Richard Branzell, P.O. Box 7488, Missoula, MT., 598@B8, 406329-3000).

Instructions for proper handling and disposition of such specimens will be issued by the Division
of Law Enforcement. Care must be taken In handling sick or injured fish to effeateve

treatment and care, and in handling dead specimens to preserve biological material in the best
possible state. In conjunction with the care of sick or injured bull trout, or the preservation of
biological materials from a dead trout, the FERC tlredapplicant have the responsibility to

ensure that information relative to the date, time, and location of the fish when found, and
possible cause of injury or death of each fish be recorded and provided to the Service. Dead,
injured, or sick bull troushould also be reported to the Service's Helena Field Office4496

5225).

c. During project implementation the FERC or applicant shall promptly notify the Service of any
emergency or unanticipated situations arising that may be detrimental for butetedive to the
proposed activity.

d. Within 90 days of the end of each year, the FERC or applicant will provide a written report or
letter to the Service indicating the actual number of bull trout taken, if any, as well as any
relevant biological/habitadata or other pertinent information on bull trout that was collected.

To implement measure #9:
a. During stock assessment and other fisheries investigations in tributary streams to the
reservoirs, determine the need for measures to preserve the gaegtityi of migratory bull

trout stocks.

b. In a timely manner, agreed to by the Service, prepare a plan for genetic conservation of
migratory bull trout stocks.



c. If deemed appropriate by the Service, prepare and implement a plan for creating a genetic
reserve, or other measures, to be used in conserving and restoring migratory bull trout stocks to
the Clark Fork tributary systems.



UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Avista Corporation

Project No. 205815

ORDER GRANTING REHEARINGS
FOR FURTHER CONSIDERATION
(Issued April 18, 2000)

The State of Montana, Department of Environmental Quality, the U.S. Department of
Agriculture and tk U.S. Department of the Interior have timely filed requests for rehearing of
the order issued in this proceeding. 90 FEBRC167. In the absence of Commission action
within 30 days, the requests for rehearing would be deemed denied. 18 GBI/ B3(f) In
order to afford additional time for consideration of the matters raised, rehearings are hereby
granted for the limited purpose of further consideration. As provided in 18 C.B8%.813(d),

no answers to the rehearing requests will be entertained.

Linwood A. Watson, Jr.

Acting Secretary



UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION
Before Commissioners: James J. Hoecker, Chairman;

William L. Massey, Linda Breathitt, and Curt Hébert, Jr.

Avista Corporation

Project No. 205815

ORDER ON REHEARING
(Issued October 30, 2000)

On February 23, 2000, the Commission issued a new license to Avista Corporation (Avista) for
the continued maintenance and operation of itsfB8gawatt Clark Fork Project No. 2058.

Timely requests for rehearing were filed by the U.S. Department of Agnield Forest Service;

the U.S. Department of the Interior (Interior); and the State of Montana, Department of
Environmental Quality (Montana). We will grant in part and deny in part rehearing, as discussed
below.

BACKGROUND

On February 17, 1999, Avistddd its application for a new license, together with a
collaborativelyprepared draft Environmental Assessment and a Settlement Agreement (with five
appended resource management plans) entered into by 27 parties, including the relevant state and
federal agncies, affected Indian Tribes, and a variety of-gowernmental organizations. The
Settlement Agreement was made a condition of the mandatory terms of the water quality
certifications issued by the states under Section 401 of the Clean Water Act laadofest

Service's submittals under Section 4(e) of the Federal Power Act (FPA) (discussed below). In
addition, Interior filed mandatory fishway prescriptions under Section 18 of the FPA.

DISCUSSION

A. Section 4(e) Conditions

Section 4(e) of the FPA prales that licenses for projects occupying a federal reservation shall
contain such conditions as the Secretary of the Department under whose supervision such



reservation falls shall deem necessary "for the adequate protection and utilization of such
resenation."

On March 4, 1999, the Commission issued public notice of the application and advised that the
application was ready for environmental analysis. Pursuant to our licensing regulations, the
Forest Service was required to submit its final Sectionctaglitions for the project within 60

days of the notice datee., by no later than May 3, 1999. Any conditions filed after the deadline
would be considered under the public interest standard of FPA Section 10(a)(1). An agency can,
however, preserve itddity to file final mandatory conditions at a later date by filing

preliminary conditions, together with a schedule showing the status of the agency's proceeding
thereon and the expected date for its submittal of final conditions.

On May 3, 1999, the Fest Service filed what it termed preliminary Section 4(e) conditions, but

it did not file the required status report and schedule. Instead, it stated that the conditions might
be revised "in the event the [Settlement Agreement] is not implemented oweixthe/o years

or if the collaborative alternative is rejected or modified by the Commission to the point the
[Settlement Agreement] becomes jeopardized.”

The Forest Service had one additional opportunity to submit revised mandatory Section 4(e)
conditions On November 15, 1999, Commission staff issued its Draft Environmental Impact
Statement (Draft EIS) on the Clark Fork Project application. The Commission's regulations
provide that, if the information and analysis contained in the Draft EIS in a progeedicate

the need for a participant to modify its recommendations or mandatory conditions, revisions
thereto will be accepted as timely, up to the due date for comments on the Draft EIS. However,
the Forest Service's January 3, 2000 comments on theHI&aift this proceeding said nothing

to suggest that the document had caused it to reconsider its-BladiSection 4(e) conditions."

The Commission issued the new license on February 23, 2000. Fifteen days later, on March 9,
the Forest Service notifiethe Commission that it would be submitting final Section 4(e)
conditions soon, once it had reviewed the Commission staff's Final EIS, which was issued on
February 7, 2000.

On rehearing, filed March 24, 2000, the Forest Service asserts that the new ikseied for the
Clark Fork Project contains what are merely the Forest Service's preliminary Section 4(e)
conditions, and that the license should be clarified to state that these conditions are subject to
change, in light of the Forest Service's finatid®n on any issues raised before it on
administrative appeal.

On April 10, 2000, the Forest Service filed what it styled its final Section 4(e) license conditions.
Had the Forest Service followed the procedures set forth in our regulattbasis, (1) timely
submitted the preliminary conditions along with a schedhowing the status of its

administrative proceeding thereon and when the conditions were expected to be final, or (2)
explained how information in the Draft EIS had required it to alter its conditiareswould

have accepted the "final" conditionsraandatory. However, the Forest Service did not do either
of these things. Accordingly, while we will accord its preliminary conditions, which were timely
submitted, Section 4(e) status, we will, as our regulations provide, review the changes reflected



in the Forest Service's April 10, 2000 submittal under the public interest standard of FPA Section
10(a)(1).

The April 10 filing entailed two material changes to the Forest Service's conditions: it added a
new subdivision to Condition 2, and it added a newditmm 11.

New Condition 2(f) states:

The Licensee shall fund at the rate of ninety (90) percent the actual costs of
Operations, Maintenance, and Standard Forest Service Law Enforcement,
including overhead, for the Finley Flats, Martin Creek, North S2u# River,
Triangle Pond, and Big Eddy Recreation Areas for the life of the new license, or
until a mutually agreed upon solution is reached, adopted by the Management
Committee and incorporated into the Settlement Agreement.

The Settlement Agreement, Appendix H, Paragraph 6, requires Avista to fund 90 percent of

the cost of managing five of the six abealescribed recreation areas (the April 10 filing adds
Triangle Pond Recreation Area) for two years, during which time Avista will collect survey
information to better determine projentuced recreation demand. By contrast, the Forest
Service's April 10 filing seeks to require Avista to fund 90 percent of the cost of these activities
for the 45year license term, absent some other mutually agreeablegament. We decline to

adopt new Condition 2(f), in view of the fact that the Settlement Agreement provides for mutual
agreement on the level of Avista's funding after the first two years, and thus the Forest Service's
proposal is inconsistent with tigettlement Agreement, which, by virtue of having been
incorporated in the water quality certification, is mandatory.

New Condition 11 states:

The licensee shall not commence implementation of [Conditions] 1 through 10,
deemed necessary by the Forest Seruitder Federal Power Act Section 4(e)
authority, until Forest Service completion of requirements under 36 CFR 215
providing appeal rights of Forest Service 4(e) conditions. Upon completion of
these requirements, the Forest Service may require modificdtibe 4(e)

conditions resulting from the appeal process. The Commission reserves the right,
after notice and opportunity for hearing, to require changes in the project and its
operation based on Forest Service modifications of the 4(e) conditions.

Appeds to the Forest Service of Section 4(e) conditions must be submitted to the Appeals

Deciding Officer within 45 days from the date of the published legal notice of the final decision.
Notice of the final Section 4(e) conditions for the Clark Fork Projest published on April 20,

2000. Because the date for appeal has passed with no appeals filed, Condition 11 is not necessary
and will not be included in the license.



B. License Conditions

1. Their Placement

The Forest Service takes issue with how its mgorg conditions are incorporated in the license,
noting that only three of its conditions are included in license articles (Articles 435, 436 and
437). It asks for the rest of its mandatory conditions to be similarly incorporated in license
articles. Foits part, Interior is concerned that the mandatory license conditions submitted by it
and the Forest Service are set forth in appendices to the license order, instead of as "numbered
license articles.” Both agencies recognize that the license's orderagyauhs incorporate their
conditions, but they seek clarification of the inclusion of these conditions dketiged license

terms.

The agencies' concerns are unwarranted. All conditions referenced in the license's ordering
paragraphs are equally paftthe license, whether they are explicitly set forth or incorporated by
reference. And while the Commission has, over the years, employed various formats in setting
forth mandatory agency conditions, our current practice of placing them verbatim iniappend
agency by agency, and incorporating these conditions by reference in the ordering paragraphs,
provides for easy reference to the conditions, and allows for ready identification of the source
agency, consistent with goggbvernment practices of trarmpncy and accountability.

The conditions applicable to the Clark Fork Project are set forth in the license as follows:

Ordering paragraph D states that the license "is subject to the conditions"
submitted by Montanander Section 401 of the Clean Water Act (water quality
certification), "as those conditions are set forth in Appendix A to this order."

Ordering paragraph E states that the license "is subject to the conditions”
submitted by the Forest Service under Bect(e) of the FPA (federal
reservation), "as those conditions are set forth in Appendix B to this order."

Ordering paragraph F states that the license "is subject to the conditions”
submitted by Interior under Section 18 of the FPA (fishways), "as those
conditions are set forth in Appendix C to this order.”

Ordering Paragraph G states that the license "is subject to the conditions set forth"
in the relevant Commission “Eorm," which contains standard articles

unchanged since 1975 (theHorms are publigdd at 54 FPC 1792928 (1975));

and Contains additional Commissidrafted license articles, which are set forth

in threedigit series, starting with Article 201, etc., and continuing with Article

301, etc., and Article 401, etc.

Because ordering paragtepD, E, and F make the license subject to all the mandatory
conditions submitted by the agencies, those conditions apply, regardless of whether they were
published in full in an appendix to the license order.



2. Requests for Revision of Certain Licenséddes

The Forest Service asks that Commissioaifted license Articles 427 and 438 be revised to
correctly reflect the Settlement Agreement text (Montana requests similar clarification as to
Article 438). Since the terms of the Agreement are, as notedlatay conditions of the
license, their language would govern in the case of a conflict with the text of Commission
drafted license articles. Accordingly, we will make the requested revisions.

The Forest Service also requests that we revise Article 4Ttéatdy" a provision of the

Agreement. Article 414 states that Avista shall fund and implement the Land Use Management
Plan set forth in the Agreement and in Appendix G thereto. The Forest Service references
Appendix G, Section V.3 (at p.-&), which praides that "[e]nforcement to prevent and

prosecute violations of the law, and of permit and lease conditions . . . and other unauthorized
uses of project lands . . . will be coordinated with", among others, the Forest Service. On
rehearing, the Forest S asserts that, pursuant to this language, Avista was to cover the cost
of special investigations by Forest Service law enforcement officers at project recreation sites on
National Forest System lands, but not the cost of standard Forest Service lsreafd

patrols, which costs the Forest Service states are funded by the licensee as a part of "recreation
operation and monitoring costs identified in Appendix H" to the Settlement, which is the
Recreation Resource Management Plan. The Forest Servids #isae"the actual meaning of

the language in Appendix G [on this point] is unclear," and asks us to clarify its meaning by
revising license Article 414 to state, with respect to the Forest Service, that the licensee shall
fund "special investigations jorest Service law enforcement officers."

We are unable to discern, on the face of the documents that have been submitted to us, whether
the referenced Forest Service "special investigations" deal with "violations of the law, and of
permit and lease cortains . . . and other unauthorized uses of project lands;" as Section V.3 of
Appendix G provides. Nor do we see that Appendix H (Recreation Resource Management Plan)
has any provisions addressing standard Forest Service law enforcement patrols, or licensee
funding thereof. Since the Forest Service is only one of the parties to the Settlement Agreement,
and since we have not heard from Avista on the matter, we are disinclined to try to revise the
Agreement as requested. Even more to the point, the entieerygnt is, as noted above, also a
mandatory condition of the license by dint of its inclusion in the state water quality certification.
We therefore cannot make the requested revision until such time as we receive documentation of
the consent of at leaswista and the state certifying agency, and Avista files an application to
amend the license accordingly.

C. The Commission's Enforcement Authority over License Conditions

The Commission strongly encourages settlements in hydropower licensing procdedings.

support of this policy, we want those involved in such proceedings to have a clear understanding
of the limits of our enforcement authority, so that settlement agreements can be framed to
achieve the signatories' objectives.

The Commission's license @mdstated (footnotes omitted):



Because, as noted, the terms of the Agreement become mandatory license
conditions upon issuance of this order, we are unable to delete from the license
those provisions of the settlement that are beyond our jurisdictipartior in

total, to enforce. The parties should understand, however, that they cannot bestow
on the Commission jurisdiction it does not otherwise have.

Interior has concerns with both of these sentences. First, it "questions how the Commission can
include provisions in a license which it considers unenforceable." The reviewing courts have

made it very clear that the Commission's only alternative to including mandatory agency
conditions in the license is to deny the license application, an option thatlpaly for existing

projects, will rarely be in the public interest. Thus, the Commission may issue licenses that
contain conditions mandated by resource agencies, even though the Commission has no authority
to enforce them.

Interior expresses two reamns to the Commission's observation that settlement parties cannot

bestow on the Commission jurisdiction it does not otherwise have. On the one hand, it asserts
that settlement parties need the Commission to state precisely what license conditioysrale be
its jurisdiction, in order to inform the settlement negotiation process. At the same time, Interior
appears to argue for a more expansive view of our jurisdiction than we think obtains.

As we noted in the relicense order, our policy in approvingesedtht agreements in

hydroelectric licensing proceedings was most recently set foBheérBoulevard Hydropower,

L.P., 88 FERC 61,176 (1999), starting with the principle that the Commission can enforce only
those matters that fall within its jurisdictidror licensed projects, the Commission's authority
extends only over the licensee. We can therefore enforce all license terms, of whatever origin,
that deal with the licensee's construction, operation, and maintenance of the licensed project,
including enwonmental mitigation and enhancement measures.

The enforceability issue has primarily arisen with respect to settlement provisions calling for
various types of consultation and firstund dispute resolution among the signatory parties. The
Commission haso authority over any signatory other than the licensee, and therefore cannot
enforce those signatories' compliance with such provisions. Where we have discretion regarding
these provisions, we will not include them in a license. Where, as here, wguaredeo

include such "officense" arrangements in a license because they are mandatory conditions, we
nonetheless continue to lack authority over-hocensee signatories; and because as a general
matter we do not consider it appropriate to enforcegigion against one party when we have

no authority to enforce it against the rest of the parties to whom it was also intended to apply, we
do not expect to involve ourselves in such kparty procedural arrangements. To the extent the
settling partiesi@ only concerned that ttieenseebe held to agreetb interparty procedures,
however, this result can be obtained by drafting the settlement with care to specifying licensee
requirements that can be incorporated as license articles that are submuintes§lon

oversight. Under this type of provision, the Commission typically will require the licensee to
consult with specified entities before preparing the filing at issue; to allow a specified minimum
number of days for the entities to comment and tkemacommendations before the licensee
submits the filing to the Commission; and to include with the filing documentation of the




consultation and copies of the entities’ comments on the draft filing. This common approach is
used repeatedly, for instance,the new Clark Fork Project license.

We are sympathetic to the need of parties crafting a settlement to find appropriatsdictaas

state or federal court, mediation or arbitratiofor obtaining enforcement of settlement terms

that are beyond ouyurisdiction. However, as we have noted before, any difficulty, however
understandable, parties may have in selecting or availing themselves of such alternative fora does
not constitute a basis for finding added enforcement jurisdiction at the Commission.

Interior avers (rehearing request at 4) that the Commission's refusal to enforce settlement terms
governing the resolution of disputes among settlement signatories "is inconsistent with past
Commission practice and its own policy of encouraging the uakeshative means of resolving
disputes.” On the contrary, we do indeed encourage the use of alternative dispute resolution
methods; we have long accepted settlements that call for praloleimg and firstround dispute
resolution to be conducted withd@bmmission involvement. The fact that we lack authority to
enforce certain dispute resolution mechanisms that parties choose to include in settlements in no
way undercuts our strong support of alternative dispute resolution.

With regard to the extent ofiojurisdiction, Interior implies (rehearing request at 5) that the
Commission's broad authority under the FPA and its policy of encouraging the settlement of
complex licensing issues somehow give us authority to enforce settlement terms against parties
other than licensees. While we certainly do favor settlements and are committed to enforcing the
terms of hydropower licenses, nothing in Part | of the FPA gives us enforcement authority over
anyone other than our licensees. Thus, while parties may choostutte in settlements

obligations imposed on nditensees, and those obligations may become part of a license (if
included by a resource agency as a mandatory condition), those obligations will be enforceable
only to the extent the parties provide fof@cement in an appropriate r@@ommission forum.

Interior also asks that we identify all license conditions that we lack authority to enforce. We
think the scope of our enforcement authority, as explained in this order, is clear and identifiable
by the farties. As a general guide, we note that, as discussed above, we cannot enforce
requirements imposing obligations on parties other than our licensees. In any event, whether or
not we identify all such conditions will not change the nature of our authsoitye time to seek

our opinion about such conditions is before a settlement agreement is filed or mandatory agency
conditions are submitted. We encourage parties to settlement negotiations to seek clarification
from Commission staff with respect to padiar draft settlement provisions over which they

have any doubt.

D. Reservation of Authority

Interior argues that we did not include in the license an adequate reservation of authority, also
referred to as a reopener clause, for: (1) any future prescriptifishways by the Secretary
pursuant to Section 18 of the FPA, and (2) compliance with the Endangered Species Act (ESA).
Interior maintains that the Commission should include these reservations to give effect to the
Settlement Agreement and to confaimrthe Commission's practice in comparable cases.



For fishways, Interior requests inclusion of language reserving the Commission's authority to
provide for the future exercise of the Secretary's Section 18 authority. We will amend the license
to add Artide 443, which incorporates our standard reservation of authority to reopen the license
for the purpose of Section 18 prescriptions.

Interior also requests that we include a specific reservation of authority for compliance with the
ESA. Interior maintaingiiat the settlement parties specifically provided for such a reopener, and
that the Commission has used such clauses in similar circumstances.

The new license includes, in Article 15, the Commission's standard reservation of authority to
reopen the liceng®r the conservation and development of fish and wildlife resources. This
authority can be used to reopen the license to address ESA issues. There is thus no need to
include a specific reservation of authority for ESA purposes. As Interior notes, thei§momm

has included specific ESA reopeners in some cases. However, in doing so we have not suggested
that a specific reopener was in any way required, or that our standard reservation of authority for
fish and wildlife resources would not suffice to peragitnpliance with our obligations under the

ESA.

We will therefore continue to rely on our standard reopener for such purposes.

The Commission orders

(A) The requests for rehearing filed by the U.S. Departments of Agriculture, the U.S.
Department of the Interior and the State of Montana, Department of Environmental Quality of
the order issued February 23, 2000, in the aloaytioned docket are grantedthe extent
discussed above and in the ordering paragraphs below, and in all other respects are denied.

(B) Article 427 of the new license for the Clark Fork Project, issued February 23, 2000, is
amended to read as follows:

Article 427 The Licensee slidund and implement the Clark Fork Heritage
Resource Program and the Clark Fork Heritage Resources Management Program,
as agreed to in the Programmatic Agreement Among the Kootenai Tribe of Idaho,
Confederated Salish and Kootenai Tribes of the FlatheadrRation, Coeur

d'Alene Tribe, Kalispel Tribe, Federal Energy Regulatory Commission, Forest
Service, Avista Corporation, Advisory Council on Historic Preservation, Idaho
State Historic Preservation Office, and Montana State Historic Preservation

Office (Appendix R of the Settlement Agreement).

(C) Article 438 of the new license for the Clark Fork Project, issued February 23, 2000, is
amended to read as follows:

Article 438 Whenever a dispute arises under Paragraph 29 of the Settlement
Agreement that isesolved without referral to the Commission, the Licensee shall,
within 30 days, file with the Commission a report containing an explanation of the
dispute and the nature of the resolution.



Whenever a dispute arises under Paragraph 29 of the Settlemeatsgt and

no resolution is reached during the informal process, the Licensee shall, within 30
days of the Management Committee's decision as to whether a proposed solution
is acceptable, inform the Commission as to whether the dispute will or will not be
referred to the Commission for formal dispute resolution.

(D) The license for the Clark Fork Project, issued February 23, 2000, is amended to add the
following license article:

Article 443 Authority is reserved to the Commission to require the licemsee t
construct, operate, and maintain, or to provide for the construction, operation, and

maintenance of, such fishways as may be prescribed by the Secretary of the
Interior.

By the Commission.
(SEAL)
David P. Boergers,

Secretary.



UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Avista Corporation

Project No. 205816

ORDER GRANTING EXTENSION OF TIME TO FILE DRAWINGS
(Issued May 18, 2001)

Avista Corporation, licensee for the Clark Fork Hydroelectric Project, has requestethg 30
extension of time to comply with article 204 of its license. Article 204 requires the licensee to

file revised Exhibit F and G drawings. The exhibits are to be revised to show the current licensee
name and the combined project name and number approvedllmettse order. Exhibit G is

also to show the boundary changes approved by the order. The project is locate@larkthe

Fork River in Bonner County, Idaho, and Sanders County, Montana.

The licensee requests the extension of time in order to includeatifud@®nal revisions, two of

which were approved at the March 13, 2001 meeting of the Clark Fork Management Committee.
The reasons advanced by the licensee in support of the requested extension of time are
reasonable and justify the extension.

The Directororders

(A) The deadline for filing revised Exhibit F and G drawings is extended to May 29, 2001.

(B) This order constitutes final agency action. Requests for rehearing by the Commission may be
filed within 30 days of the date of issuance of this ordersuant to 18 C.F.R. § 385.713.

Peter J. McGovern
Division of Hydropower

Administration and Compliance



UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Avista Corporation

Project No. 205819

ORDER GRANTING EXTENSION OF TIME
(IssuedOctober 5, 2001)

Avista Corporation, licensee for the Clark Fork Hydroelectric Project, has requested an extension
of time to comply with article 434 of its license and with paragraph 24 of the Clark Fork

Settlement Agreement. Article 434 requires thengae to file erosion monitoring information

by September 1, 2001. Paragraph 24 requires the licensee to file, by the same date, an accounting
of monies spent on protection, mitigation, and enhancement measures prior to issuance of the
new license, as wedls the licensee's remaining funding obligations for those measures during

the term of the license. The project is located on the Clark Fork River in Bonner County, Idaho,
and Sanders County, Montana.

The licensee states in its August 31, 2001 requesintioaation regarding the erosion

monitoring and the accounting summary will be provided to the Clark Fork Management
Committee at its September 2001 meeting. The licensee states further that the Clark Fork Annual
Report is the primary filing vehicle fofl&lark Fork Project information and requests an

extension of time until April 15, 2002, the due date for the 2001 Annual Report, so that this
information can be included with the Annual Report.

The reasons advanced by the licensee in support of thestedextension of time are
reasonable and justify the extension.

The Director orders

(A) The deadline for filing the erosion monitoring information required by article 434 and the
accounting summary required by paragraph 24 of the Clark Fork Settlegrer@mdent is
extended to April 15, 2002.

(B) This order constitutes final agency action. Requests for rehearing by the Commission may be
filed within 30 days of the date of issuance of this order, pursuant to 18 C.F.R. § 385.713.



Peter J. McGovern
Division of Hydropower

Administration and Compliance



UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

NOTICE OF APPLICATION FOR AMENDMENT OF LICENSE AND SOLICITING
COMMENTS,

MOTIONS TO INTERVENE, AND PROTESTS
(November 5, 2001)

Take notice thathe following application has been filed with the Commission and is available
for public inspection:

a. Application Type: Amendment of License to Change Project Boundary and Approve Revised
Exhibits.

b. Project No: 205820

c. Date Filed: May 25, 2001

d. Applicant: Avista Corporation

e. Name of Project: Clark Fork Project

f. Location: The project is located on the Clark Fork River in Bonner County, Idaho and Sanders
County, Montana.

g. Filed Pursuant to: Federal Power Act, 16 USC 8§ § 791 (a) 825(r) arne%ehd 801.

h. Applicant Contact: Steven A. Fry, Hydro Licensing and Safety Manager, Avista Corporation,
1411 East Mission Ave., P.O. Box 3727, Spokane, WA 9R¥ZY, (509) 4951084.

i. FERC Contact: Any questions on this notice should be addressed.téMmzziatta
Purchiaroni at (202) 219297, or email address: anumzziatta.purchiaroni@ferc.fed.us.

J. Deadline for filing comments and or motions: Baber 14, 2001.
All documents (original and eight copies) should be filed with: David P. Boergerst&g¢c

Federal Energy Regulatory Commission, 888 First Street, N.E., Washington DC 20426.
Comments, protests and interventions may be filed electronically via the Internet in lieu of paper.



See, 18 CFR 385.2001(a)(1)(iii) and the instructions on the Cssionis web site under the "e
Filing" link.

Please include the project number258020) on any comments or motions filed.

k. Description of Request: Avista filed revised exhibit F and G drawings for approval. The
exhibits show the removal of the follavg land from the project boundary: (a) 0.90 acre of land
including private properties known as Vermillion View; (b) 15.2 acres consisting of two
segments of land located along the Montana State Highway 200; (3) and 7.1 acres of property
which contains atéte Shop facility: including gravel, stock pile, and maintenance shops. In the
filing, Avista indicated that the lands to be removed are not necessary for project operation, and
no federal lands are located within the parcels to be removed.

I. Locations & the Application: A copy of the application is available for inspection and
reproduction at the Commission's Public Reference Room, located at 888 First Street, NE, Room
2A, Washington, D.C. 20426, or by calling (202) 20871. This filing may also be vied on

the web ahttp://www.ferc.gowsing the "RIMS" link, select "Docket#" and follow the

instructions (call 202208-2222 for assistance). A copy is also available for inspection and
reproduction at the address in item (h) above.

m. Individuals desiringo be included on the Commission's mailing list should so indicate by
writing to the Secretary of the Commission.

n. Comments, Protests, or Motions to Interven®nyone may submit comments, a protest, or a
motion to intervene in accordance with the iegments of Rules of Practice and Procedure, 18
CFR 385.210, .211, .214. In determining the appropriate action to take, the Commission will
consider all protests or other comments filed, but only those who file a motion to intervene in
accordance with thEommission's Rules may become a party to the proceeding. Any comments,
protests, or motions to intervene must be received on or before the specified comment date for
the particular application.

0. Filing and Service of Responsive Documentsny filings must bear in all capital letters the
titte "COMMENTS", "RECOMMENDATIONS FOR TERMS AND CONDITIONS",
"PROTEST", OR "MOTION TO INTERVENE", as applicable, and the Project Number of the
particular application to which the filing refers. A copy of any motiomtervene must also be
served upon each representative of the Applicant specified in the particular application.

p. Agency Comments Federal, state, and local agencies are invited to file comments on the
described application. A copy of the applicationyrba obtained by agencies directly from the
Applicant. If an agency does not file comments within the time specified for filing comments, it
will be presumed to have no comments. One copy of an agency's comments must also be sent to
the Applicant's represéatives.

David P. Boergers

Secretary



UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Avista Corporation

Project No. 205820

ORDER APPROVING AS-BUILT EXHIBITS UNDER ARTICLE 204
(Issued January 09, 2002)

On May 25, 2001, Avista Corporation, licensee for the Clark Fork Project, FERC No. 2058 filed
asbuilt exhibit F and G drawings, pursuant to Article 204 of the license. The project is located
on the Clark Fork River in Bonner County, Idaho and Sanderstgddontana.

BACKGROUND

A new license was issued on February 23, 2000, authorizing the Noxon Rapids Project, FERC
No. 2075, and Cabinet Gorge Project, FERC No. 2058 to be joint in a single license. The new
license renamed the two projects as the Clark Pookect, FERC No. 2058.

Article 204 of the license requires the licensee, to file for approval, within 60 days of the
effective date of the license, revised exhibits F and G drawings. The revised drawings reflect the
current licensee name (Avista Corpawa) and the combined project name and number, Clark
Fork Project, FERC No. 2058.

The new license went into effect on March 1, 2001. However, in an order issued May 18, 2001,
the Commission granted an extension of time to file the exhibits, until M&30R9,

REVIEW

The licensee submitted 27 exhibit F drawings and 12 exhibit G drawings. The exhibits reflect the
current licensee name, project name and number, as well as approved boundary changes. The
licensee indicated the exhibits include the followamlglitional revisions, previously approved by

the Clark Fork Management Committee on March 13, 2001.

1. Exhibit G4 Drawing (20581L031), reflects the removal of 7.1
acres of land from the project boundary at the Cabinet Gorge
Development. The land contaiastateowned highway shop



facility, which includes gravel stockpile, equipment, and
maintenance shops;

2. Exhibit G8 Drawing (20581035), reflects the relocation of a
portion of the project boundary at the Noxon Rapids Development
to correct a surveymerror. The correction removes of 0.9 acres of
land including private homes from project lands; and

3. Exhibit G12 Drawing (2058L039), reflects the removal of 15.2
acres from project lands at the Noxon Rapids Development. This
includes the relocationf dwo segments of the project boundary off
the traveled portion of a state highway. This change was also
approved during the relicensing process. However, it was
inadvertently omitted from the exhibit G drawings submitted as
part of the application.

On Nowember 5, 2001, the Commission issued a public notice on the proposed changes. The
deadline for filing comments and/or motions was December 14, 2001. No comments, protest or
motions were filed in response to the notice. In our review of the filing we fiendnds to be
removed are not necessary for project operation. Theidsexhibits comply with the

requirements of Article 204 of the license, and conform to the Commission's rules and
regulations. This order approves thebadt drawings for the ClérFork Project.

The Director orders

(A) The following exhibit F and G drawings, filed on May 25, 2001, conformed to the
Commission's rules and regulations, and are approved and made a part of the license. The
superseded drawings are eliminated from tbenise.

EXHIBIT FERC FERC DRAWING TITLE SUPERSEDED
DRAWING FERC
No. DRAWING No.
F-1 20581040 CABINET GORGE, GENERAL 20581001
DEVELOPMENT
F-2 20581041 CABINET GORGE 20581002
POWERHOUSEPENSTOCKS
F-3 20581042 CABINET GORGE, 20581003
POWERHOUSE
LONGITUDINAL SECTION
AND DOWNSTREAM
ELEVATION




F-4

20581043

CABINET GORGE,
POWERHOUSE CROSS
SECTION

20581004

F-5

20581044

CABINET GORGE,
POWERHOUSEPLAN OF
PIPE GALLERY AND AT
CENTERLINE OF
DISTRIBUTOR

20581005

20581045

CABINET GORGE,
POWERHOUSE ROOF PLAN
AND OPERATING FLOOR
PLAN

20581006

20581046

CABINET GORGE,
POWERHOUSE INTAKE
PLAN AND SECTIONS

20581007

F-8

20581047

CABINET GORGE, DAM-
ARCH DESIGN DATA AND
STRESSES

20581008

20581048

CABINET GORGE, DAM-
PLAN AND PROFILE

20581009

F-10

20581049

CABINET GORGE, DAM-
ARCH RINGS AND
SECTIONS

20581010

F-11

20581050

CABINET GORGE, DAM-
APRON AND PROTECTIVE
WORKS

20581011

F-12

20581051

CABINET GORGE, GENERAL
PLAN AND SECTIONS

20581012

F-13

20581052

CABINET GORGE,
POWERHOUSE
LONGITUDINAL SECTION
AND ELEVATION

20581013

F-14

20581053

CABINET GORGE, ONELINE
DIAGRAM

20581014




F-15

20581054

CABINET GORGE, DRILL
HOLE LOGS AND
GEOLOGICAL CROSS
SECTIONS

20581015

F-16

20581055

CABINET GORGE HYDRO
GRAPHS

20581016

F-17

20581056

CABINET GORGE, SADDLE
DAM AND SADDLE DAM
EXTENSION PLAN

20581017

F-18

20581057

NOXON RAPIDS, GENERAL
PLAN

20581018

F-19

20581058

NOXON RAPIDS, PROFILE
AND SECTIONS

20581019

F-20

20581059

NOXON RAPIDS,
POWERHOUSE AND INTAKE
DAM CROSS SECTION

20581020

F-21

20581060

NOXON RAPIDS,
POWERHOUSE PLANS

20581021

F-22

20581061

NOXON RAPIDS, ONELINE
DIAGRAM

20581022

F-23

20581062

NOXON RAPIDS, PLAN OF
NORTH EAST
EMBANKMENT

20581023

F-24

20581063

NOXON RAPIDS, SECTIONS
OF NORTHEAST
EMBANKMENT

20581024

F-25

20581064

NOXON RAPIDS, PLAN AND
SECTIONS OF SOUTHWEST
EMBANKMENT

20581025

F-26

20581065

NOXON RAPIDS, PLAN AND
SECTIONS OF SOUTHWEST
EMBANKMENT

20581026




F-27

20581066

NOXON RAPIDS, PLAN OF
CLAY STRATUM AND
BLANKETED AREAS

20581027

G-1

20581067

MAP OF PROJECT AREA,
CABINET GORGE
DEVELOPMENT, SHEET 1 OH
4

20581028

G-2

20581068

MAP OF PROJECT AREA,
CABINET GORGE
DEVELOPMENT, SHEET 2 OH
4

20581029

20581069

MAP OF PROJECT AREA,
CABINET GORGE
DEVELOPMENT, SHEET 3 OH
4

20581030

G-4

20581070

MAP OF PROJECT AREA,
CABINET GORGE
DEVELOPMENT, SHEET 4 OH
4

20581031

G-5

20581071

MAP OF PROJECT AREA,
NOXON RAPIDS
DEVELOPMENT, SHEET 1 OH
8

20581032

20581072

MAP OF PROJECT AREA,
NOXON RAPIDS

DEVELOPMENT, SHEET 2 OH
8

20581033

G-7

20581073

MAP OF PROJECT AREA,
NOXON RAPIDS

DEVELOPMENT, SHEET 3 OH
8

20581034

G-8

20581074

MAP OF PROJECT AREA,
NOXON RAPIDS

DEVELOPMENT, SHEET 4 OH
8

20581035




G-9 20581075 MAP OF PROJECT AREA, 20581036
NOXON RAPIDS
DEVELOPMENT, SHEET 5 OH
8

G-10 20581076 MAP OF PROJECT AREA, 20581037
NOXON RAPIDS
DEVELOPMENT, SHEET 6 OH
8

G-11 20581077 MAP OF PROJECT AREA, 20581038
NOXON RAPIDS
DEVELOPMENT, SHEET 7 OH
8

G-12 20581078 MAP OF PROJECT AREA, 20581039
NOXON RAPIDS
DEVELOPMENT, SHEET 8 OH
8

(B) Within 90 days of the date of issuance of this order, the licensee shall file three original sets

of aperture cards of the approved drawing. All aperture cards should be reproduced on silver or

gelatin 35 mmmicrofilm. All microfilm should be mounted on a type D (3 %" x 7 _") aperture
card.

Prior to microfilming, the FERC Drawing Number (265840 through 2058078) shall be

shown in the margin below the title block of the approved drawing. After mountingERE
Drawing Number should be typed in the upper right corner of each aperture card. Additionally,
the Project Number, FERC Exhibit (i.e-1Rhrough G12), Drawing Title, and date of this order
should be typed in the upper left corner of each apertute See Figure 1.

Two original sets of aperture cards should be filed with the Secretary of the Commission. The
remaining set of aperture cards should be filed with the Commission's Portland Regional Office.

(C) This order constitutes final agency actiBequests for a rehearing by the Commission may
be filed within 30 days of the date of issuance of this order, pursuant to 18 C.F.R. § 385.713.

Charles K. Cover, P.E.
Engineering and Jurisdiction Branch

Division of Hydropower Administration and Compliance



UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Avista Corporation

Project No. 205822

ORDER GRANTING EXTENSION OF TIME
(Issued April 8, 2002)

The licensee for the Clark Fork Hydroelectric Project has requested an extension of time to
comply with Articles 432, 433, 435, 436, and 437 of its license. The project is located on the
Clark Fork River in Bonner County, ldaho, and Sanders County, Mantana

Article 432 requires the licensee to file for Commission approval, a Threatened and Endangered
Species Plan and Annual Report. Article 433 requires the licensee to file for Commission
approval, a Fishway Plan and Annual Report. Article 435 requirdsémsee to file for

Commission approval, a plan to develop and implement a Solid Waste and Waste Water Plan.
Article 436 requires the licensee to file for Commission approval, a plan to develop and
implement an Oil and Hazardous Substances Plan. Ar@dleehuires the licensee to file for
Commission approval, a plan to develop and implement a Pesticide and Herbicide Use Plan.

Each of the filed plans shall include documentation of consultation, copies of comments and
recommendations on the completed plafter they have been prepared and provide to the
entities, and specific descriptions of how the entities comments are accommodated by the plans.

In support of its request, the licensee states that Article 402 of the license established provisions
for filing an Administrative Plan and Annual Report on or before April 15 of each year,
addressing all the resource Protection, Mitigation, and Enhancement (PM&E) measures. The
licensee states that the five referenced articles contain language requiringlzefitivagle within

one year of the effective date (March 1, 2001) of the license. The licensee further states that the
Management Committee s expectation is that their consultation and review is structured for filing
the 2001 Clark Fork Project Annual Repontar before April 15, 2002. As a result, the licensee

is requesting an extension of time to allow the filings for the five articles to be included in the
Annual Report, and filed on or before April 15, 2002.

The reasons advanced by the licensee in suppart extension are reasonable and justify an
extension.



The Director orders:

(A) The deadline for filing the requirements specified in license articles 432, 433, 435, 436, and
437 is extended to April 15, 2002.

(B) This order constitutes final agencyiant Requests for rehearing by the Commission may be
filed within 30 days of the date of issuance of this order, pursuant to 18 C.F.R. § 385.713.

Peter J. McGovern
Division of Hydropower

Administration and Compliance



UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Avista Corporation

Project No. 205®24 &-030

ORDER MODIFYING AND APPROVING PESTICIDE AND HERBICIDE USE PLAN
PER ARTICLE 437

(Issued November 22, 2002)

As part of its first Annual Report under its new license, Avista Catfor (licensee) filed on

April 12, 2002, a Pesticide and Herbicide Use Plan for the Clark Fork Project (FERC No. 2058)
per license article 437.[1] The Clark Fork Project consists of two developments: Noxon Rapids
and Cabinet Gorge. The developments atatkd on the Clark Fork River in Bonner County,
Idaho and Sanders County, Montana.

Article 437 states, in part, that the licensee shall file for Commission approval, a plan to develop
and implement a pesticide and herbicide use plan after consultatiothevianagement
Committee.[2] Additionally, article 437 states that the plan, at a minimum, shall incorporate the
plan developed under the U.S. Forest Service (FS) 4(e) Condition 10 addressing pesticide or
herbicide applications on project and Forest Serlands.

Concurrently, with the filing of the Pesticide and Herbicide Use Plan, the licensee also filed a
request to amend article 437. This order reviews and approves the licensee's Pesticide and
Herbicide Use Plan, and dismisses the amendment rexgigsiot.

LICENSEE'S PLAN
A. Pesticide Use

The licensee stated that currently, the only application of pesticides at the project occurs during
the fall as an annual application of fungicide on the greens at the Thompson Golf Course. The
licensee stated thdta need arises to utilize pesticides on project lands outside the fungicide
used at the golf course, it would develop a specific application proposal, in consultation with the
Management Committee. The licensee proposed that any proposal would detgart o
development and approval process for the annual implementation plans; however, if a need was
identified prior to that, the licensee indicated a proposal would be developed and submitted for



approval, to the committee, via the consent mail processlidénsee stated that the proposal

would address what is being treated, the proposed pesticide to be used, any restrictions
associated with its use, any coordination needed with adjacent landowners, and who and how the
pesticide would be applied. The Iisee added that any proposal to use pesticides on FS lands
would include the written approval from the FS per 4(e) Condition 10.

B. Herbicide Use

The licensee described 10 current uses for herbicides on project property. The uses included: the
earthen portion of the Noxon dam; road rigftways; switchyards; treatment of leafy spurge at

the upper end of the Clark Fork Project; Thompson Falls Gmit€e; Pilgrim Creek Park;

Island Park subdivision; weed species of special concern to Sanders County, Montana; treatment
of FS lands by the FS; and treatment of the Montana Fish, Wildlife and Parks (MFWP) sites by
MFWP personnel.

The licensee proposed th@hen a need arises to utilize herbicides on project land in areas

outside those listed above, it would develop a specific plan, in consultation with the Management
Committee. The licensee stated that any proposal would be part of the developmentarad appr
process for the annual implementation plans; however, if a need was identified to use an
herbicide during the field season, the licensee indicated a proposal would be developed and
submitted to the Committee for approval via the consent mail prodesdicensee stated that

the proposal would address what weed species is being treated, the proposed herbicide to be
used, any restrictions associated with its use, any coordination needed with adjacent landowners,
and who and how the herbicide would belagd. The licensee added that any proposal to use
pesticides on FS lands would include the written approval from the FS per 4(e) Condition 10.

Annual Reporting of Pesticide and Herbicide Use

The licensee proposed that all pesticide and herbicide ajtisahat occur in a given year

would be included in the Clark Fork Project Annual Report. The licensee stated that the report
would include location, date(s) of application, pesticide/herbicide used, application method, total
area treated and effectivesed the treatment.

COMMENTS ON THE PROPOSED PLAN

The licensee indicated that the proposed Pesticide and Herbicide Use Plan was prepared in
consultation with the Management Committee. The licensee stated that it provided a final draft
of the plan to the comittee for their review and comment. The licensee received no
recommendations for modifying the Pesticide and Herbicide Use Plan. The FS added that the
Pesticide and Herbicide Use Plan adequately addresses the FS's 4(e) Condition 10.

LICENSEE'S AMENDMENTREQUEST
The licensee requested that the language in paragraph one of article 437 which states, "file for

Commission approval" be replaced with: "file with the Commission as part of the Annual
Report, identified in License Article 402." Additionally, thednsee requested that the language



in the second paragraph of article 437 which states, "filing the plan with the Commission for
approval" be replaced with: "filing the plan with the Commission."

The licensee stated that formal approval of the Pesticdi¢larbicide Use Plan is not necessary.
The licensee indicated that the Commission already reserved authority under article 402 "to
make changes to the Annual Report and the implementation plans,” therefore, it should not be
necessary to include the additéd phrase stating the implementation plans are "to be filed for
Commission approval." The licensee stated that waiting for Commission approval can result in
substantial time delays and significant lost opportunities. The licensee added that the
Managemen€Committee oversees all implementation plans ensuring that the terms and
conditions of the license are met and implemented properly.

DISCUSSION AND CONCLUSIONS

The licensee's Annual Report contained two distinct components pertaining to article 437. On
onehand the licensee filed a plan required by article 437 for Commission approval, and on the
other hand, the licensee requested that article 437 be amended to state that the plan not be
required for Commission's approval.

Article 437 requires a onme filing of a plan that describes pesticide and herbicide applications
on project lands. The licensee is najuieed to file a separate planth the Commission, for

approval, each time it wishes to apply pesticides or herbicides. The Pesticide and Hedscide U
Plan filed by the licensee meets all the requirements of article 437 and FS 4(e) condition 10. The
plan, developed in consultation with the@&mber Management Committee, is thorough and

well thought out. No additional modifications are needed atithis, therefore, it should be

approved, as filed.

Because we are approving the licensee's Pesticide and Herbicide Use Plan and explained that
further filings for approval each time pesticides or herbicides are needed to be applied are not
required, the tensee's request to amend article 437, to eliminate the need for Commission
approval, is moot.

The Director Orders:

(A) Avista Corporation's (licensee) pesticide and Herbicide Use Plan, filed with the Commission
on April 12, 2002 per license article 43@r the Clark Fork Project (FERC No. 2058), is
approved.

(B) With the approval of the licensee's Pesticide and Herbicide Use Plan, the licensee's request to
amend article 437, to delete the requirement that the plan be filed for Commission approval, is
moot

(C) This order constitutes final agency action. Requests for rehearing by the Commission may be
filed within 30 days of the date of issuance of this order pursuant to 18 C.F.R. * 385.713.



George H. Taylor
Chief, Biological Resources Branch
Division of Hydropower Compliance and Administration
Footnotes
[1] 90 FERC * 61,167 (2000).

[2] The Management Committee is comprised of one representative of each of the 27 parties to the Settlement
Agreement incorporated as part of the new license.



UNITED STATESOF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Avista Corporation

Project No. 205826,-031 &- 032

ORDER AMENDING LICENSE ARTICLES 431, 438, AND 442
(Issued November 22, 2002)

On April 12, 2002, Avista Corporation (licensee) filed its 2001 Annual Report for the Clark Fork
Project (FERC No. 2058) per license article 402.[1] The Clark Fork Project consists of two
developments: Noxon Rapids and Cabinet Gorge. The developmerisaiesllon the Clark

Fork River in Bonner County, Idaho and Sanders County, Montana.

In the report, the licensee proposed to modify the language contained in license articles 431, 438
and 442. This order reviews the three license articles, discussespbegd modifications and
amends the license articles accordingly.

BACKGROUND

Prior to relicensing in February 2000, the licensee invited stakeholders to meet with a neutral
facilitator to develop a process for participating in the relicensing of the N®eapius and

Cabinet Gorge Projects. Subsequently, there evolved a Clark Fork Relicensing Team, which
included representatives from federal and state agencies, five Indian tribes, special interest
groups, conservation groups, property owners, and AvistaoGpn.

The Relicensing Team developed protection, mitigation, and enhancement (PM&E) measures
that were the basis for an uncontested, comprehensive Settlement Agreement that was filed with
the license application. The Settlement Agreement, signed bgri@s[2] establishes processes

and includes measures for resolving a wide range of complex and conflicting areas of interest,
and was the product of several years of collaboration among the parties.

Under the Settlement Agreement, the licensee worksaiflanagement Committee, comprised
of one representative from each of the 27 parties to the agreement, to implement the PM&E
measures. The April 12, 2002 Annual Report is the first report following issuance of the new
license and provides a summary of itlemented PM&E measures and the plans for each
PM&E measure scheduled to be implemented during 2002. Based on theiekpgalkences of



implementing the PM&E measures, the licensee and Management Committee have identified
areas where modifications thfe requirements are advised to improve the administration of the
new license.

The licensee indicated that the Annual Report and amendment requests were developed in
consultation with the Management Committee. The licensee provided the draft, 200EdCkark
Annual Report to the Management Committee for their review and comment before filing it with
the Commission. No additional comments or recommendations, concerning articles 431, 438 and
442, were submitted to the licensee.

LICENSEE'S PROPOSAL AND DISC8SION
A. Article 431
License article 431 states, in full:

"The Licensee shall comply with the terms of the Letter Agreement dated January 7, 1999,
between Avista Corporation and the U. S. Army Corps of Engineers regarding the coordination
of the operatios of the Cabinet Gorge development with the operations of the Albeni Falls
Project (Volume | License Application, Appendix B).

In accordance with the Letter Agreement, the Licensee shall:

(1) provide to the Albeni Falls Operator by 9:30 a.m. each daya&sis of the Cabinet Gorge

average discharge for the next calendar day and for the current calendar day. The Licensee shall
strive to cause the actual discharge to be within the range of an agreed upon Accuracy Standard
for each day's forecast. The Accy&tandard for the next calendar day forecast will be +/

6,000 cfs, when the daily river flow at Cabinet Gorge is less than 54,000 cfs. The Accuracy
Standard for the current calendar day shall bé 800 cfs when the daily river flow at Cabinet

Gorge isess than 54,000 cfs. When the daily river flow is greater than 54,000 cfs, the Licensee
shall continue to provide estimates, as described above, absent the Accuracy Standard;

(2) promptly advise the Albeni Falls Project of any changes to the foreaastdly occur. It

may be desirable to revise either or both of the calendar day estimates. The Licensee shall
consult with the Albeni Falls Operator concerning the proposed revision and the Albeni Falls
Operator shall strive to accommodate the revisiothdfrevision cannot be accommodated due
to project restrictions, the Licensee shall honor the previous estimate, and the

Albeni Falls Operator shall provide information concerning the reasons feaaommmodation;

(3) initiate a discussion at least oracgear with personnel from the Licensee and the Albeni
Falls Project to meet to review the forecasting performance and discuss any amendments or
changes to the process. In the event that there are any modifications made to the Letter
Agreement, the Licenseshall file for Commission approval the modifications as agreed to by
the U.S. Army Corps of Engineers and the Licensee within 30 days of execution. The
Commission reserves the right to require changes to the Letter Agreement.”



The licensee indicated thihiey entered into a Letter Agreement with the U.S. Army Corps of
Engineers describing the process by which the licensee would provide the Albeni Falls Project
with a more specific forecast of estimated Cabinet Gorge daily discharges. The licensee stated
that the following provision of the Letter Agreement was mistakenly omitted from article 431
"We feel that the above procedures will provide the Albeni Falls Project with timely and accurate
forecasts of streamflows from Cabinet Gorge that are withinantral." The licensee proposed
that article 431 be amended to include langubgereflects the actual contents of the Letter
Agreement. Modifying the language of article 431, to reflect the licensee's proposed changes,
would not affect the Letter of Ageenent between the licensee and the U.S. Army Corps of
Engineers or the requirements of article 431. The proposed additional language would more
accurately reflect the contents of the Settlement Agreement and should be included.

Therefore, following item (3) in license article 431, the following language should be included:
"The above procedures will provide the Albeni Falls Project with timely and accurate forecasts
of streamflows, from Cabinet Gorge, that are within the licéaseatrol."

B. Article 438
By Order On Rehearing,[3] license article 438 was amended. It states, in full:

"Whenever a dispute arises under Paragraph 29 of the Settlement Agreement that is resolved
without referral to the Commission, the Licensee shathiwi30 days, file with the Commission

a report containing an explanation of the dispute and the nature of the resolution. Whenever a
dispute arises under Paragraph 29 of the Settlement Agreement and no resolution is reached
during the informal process,dhicensee shall, within 30 days of the Management Committee's
decision as to whether a proposed solution is acceptable, inform the Commission as to whether
the dispute will or will not be referred to the Commission for formal dispute resolution."

The licensee indicated that paragraph 29 of the Clark Fork Settlement Agreement states (in part)
that, "If no resolution is reached during the informal process, the disputing Member or Members
shall have thirty days following the Management Committee decisi@fdothe dispute to

FERC for expedited dispute resolution.” The licensee stated that in order to allow the
Management Committee members the full 30 days to decide whether or not to refer the dispute
to FERC, and to allow the licensee sufficient time it report, the licensee proposed to

modify the second paragraph of article 438 to extend the 30 day reporting period to 45 days.

If a dispute concerning the Clark Fork Project arises, among Management Committee members,
and it is not resolved, the licsee is required to file a report, with the Commission, within 30

days after the Management Committee has decided whether a proposed solution is acceptable.
The Settlement Agreement, however, allows the disputing parties the same 30 days to decide
whetherthey want to refer the dispute to the Commission.

Under the current license requirement, the licensee may be physically unable to meet its
obligation to report the dispute to the Commission within the required time frame if the disputing
parties took théull 30 days to decide whether they would be referring the issue to the
Commission. Therefore, the proposed additional 15 days for the licensee to file a report, if no



resolution of the dispute is reached informally, appears reasonable and should pifficidats

time for the licensee to file a report with the Commission while allowing the disputing parties the
entire time specified in the Settlement Agreememettide whether they will or will not be

referring their dispute to the Commission for forrdislpute resolution.

C. Article 442
License article 442, provision (c), states:

"(c) The Licensee may convey easements or rigftsay across, or leases of, project lands for:

(1) replacement, expansion, realignment, or maintenance of bridges or roaesllvhecessary

state and federal approvals have been obtained; (2) storm drains and water mains; (3) sewers that
do not discharge into project waters; (4) minor access roads; (5) telephone, gas, and electric
utility distribution lines; (6) nosproject ovehead electric transmission lines

that do not require erection of support structures within the project boundary; (7) submarine,
overhead, or underground major telephone distribution cables or major electric distribution lines
(69-kV or less); and (8) watentake or pumping facilities that do not extract more than one

million gallons per day from a project reservoir. No later than January 31 of each year, the
Licensee shall file three copies of a report briefly describing for each conveyance made under
this paragraph (c) during the prior calendar year, the type of interest conveyed, the location of the
lands subject to the conveyance, and the natueeaise for which the interest was conveyed."

In order to synchronize the reporting requirements of aridR with the reporting requirements

of article 402, the licensee proposed to modify the reporting date of article 442 from, "no later
than January 31 of each year," with, "The Annual Report, as identified in license article 402 and
filed with the Commisien on or before April 15 of each year, shall contain a section describing
each conveyance."

Article 442 requires a onezyear reporting of any conveyance made under paragraph (c) during
the prior calendar year. Amending the date to, "on or before Mpof each year" should not
adversely affect the actions taken by the Commission upon receiving the report, and should
improve the administration of the project by reducing the number of reports that the licensee is
required to file with the Commission &ngiven year.

CONCLUSION
The licensee's proposed amendments, concerning license articles 431, 438 and 442, do not effect
the stated objectives of each of the respective license articles. The proposed modifications

expound upon and improve the administnatod the new license and should be approved.

The Director Orders:

(A) Avista Corporation's (licensee) proposed amendments of license articles 431, 438 and 442
for the Clark Fork Project, filed as part of it Annual Report on April 12, 2002, as stated in
paragraphs (B) through (D), are approved.



(B) Article 431 of the license issued February 23, 2000, for the Clark Fork Project, is amended to
read as follows:

Article 431. The Licensee shall comply with the terms of the Letter Agreement dated January 7,
1999, between Avista Corporation and the U. S. Army Corps of Engineers regarding the
coordination of the operations of the Cabinet Gorge development with the operations of the
Albeni Falls Project

(Volume I License Application, Appendix B).

In accordance witkthe Letter Agreement, the Licensee shall: (1) provide to the Albeni Falls
Operator by 9:30 a.m. each day estimates of the Cabinet Gorge average discharge for the next
calendar day and for the current calendar day. The Licensee shall strive to causethe act
discharge to be within the range of an agreed upon Accuracy Standard for each day's forecast.
The Accuracy Standard for the next calendar day forecast will-l&0€0 cfs, when the daily

river flow at Cabinet Gorge is less than 54,000 cfs. The Acgusgandard for the current

calendar day shall be-#,000 cfs when the daily river flow at Cabinet Gorge is less than 54,000
cfs. When the daily river flow is greater than 54,000 cfs, the Licensee shall continue to provide
estimates, as described aboafesent the Accuracy Standard,

(2) promptly advise the Albeni Falls Project of any changes to the forecast that may occur. It
may be desirable to revise either or both of the calendar day estimates. The Licensee shall
consult with the Albenkralls Operator concerning the proposed revision and the Albeni Falls
Operator shall strive to accommodate the revision. If the revision cannot be accommodated due
to project restrictions, the Licensee shall honor the previous estimate, and the

Albeni Fall Operator shall provide information concerning the reasons feaccymmodation;

(3) initiate a discussion at least once a year with personnel from the Licensee and the Albeni
Falls Project to meet to review the forecasting performance and discuss@mynaents or
changes to the process.

The above procedures will provide the Albeni Falls Project with timely and accurate forecasts of
streamflows, from Cabinet Gorge, that are within the Licensee's control.

In the event that there are any modificationglentp the Letter Agreement, the Licensee shall

file for Commission approval the modifications as agreed to by the U.S. Army Corps of
Engineers and the Licensee within 30 days of execution. The Commission reserves the right to
require changes to the Letiégreement.

(C) Article 438 of the license for the Clark Fork Project, previously amended by Order on
Rehearing, issued October 30, 2000, is amended to read as follows:

Article 438. Whenever a dispute arises under Paragraph 29 of the Settlement Agreainnent th
resolved without referral to the Commission, the Licensee shall, within 30 days, file with the
Commission a report containing an explanation of the dispute and the nature of the resolution.



Whenever a dispute arises under Paragraph 29 of the Seitldgreement and no resolution is
reached during the informal process, the Licensee shall, within 45 days of the Management
Committee's decision as to whether a proposed solution is acceptable, inform the Commission as
to whether the dispute will or willat be referred to the Commission for formal dispute

resolution.

(D) Article 442 of the license issued February 23, 2000, for the Clark Fork Project, is amended to
read as follows (with the modification appearing in the last sentence of paragraph

(c)): Article 442. (a) In accordance with the provisions of this article, the Licensee shall have the
authority to grant permission for certain types of use and occupancy of project lands and waters
and to convey certain interests in project lands and wateceff@in types of use and

occupancy, without prior Commission approval. The Licensee may exercise the authority only if
the proposed use and occupancy is consistent with the purposes of protecéingarang the
scenic, recreational, and other environtaévalues of the project. For those purposes, the
Licensee shall also have continuing responsibility to supervise and control the use and
occupancies for which it grants permission, and to monitor the use of, and ensure compliance
with the covenants ohe instrument of conveyance for, any interests that it has conveyed, under
this article. If a permitted use and occupancy violates any condition of this article or any other
condition imposed by the licensee for protection and enhancement of the psoguits

recreational, or other environmental values, oradbgenant of a conveyance made under the
authority of this article is violated, the Licensee shall take any lawful action necessary to correct
the violation. For a permitted use or occupancy, distion includes, if necessary, canceling the
permission to use and occupy the project lands and waters and requiring the removal of any non
complying structures and facilities.

(b) The type of use and occupancy of project lands and water for whichehgseleemay grant
permission without prior Commission approval are: (1) landscape plantings; (2pmonercial

piers, landings, boat docks, or similar structures and facilities that can accommodate no more
than 10 watercraft at a time and where said fgdsiintended to serve singtamily type

dwellings; (3) embankments, bulkheads, retaining walls, or similar structure®$&on control

to protect the existing shoreline; and (4) food plots and other wildlife enhancement. To the extent
feasible and dé@sble to protect and enhance the project's scenic, recreational, and other
environmental values, the licensee shall require multiple use and occupancy of facilities for
access to project lands or waters. The Licensee shall also ensure, to the satigfetion
Commission's authorized representative, that the use and occupancies for which it grants
permission are maintained in good repair and comply with applicable state and local health and
safety requirements. Before granting permission for construotibnlkheads or retaining walls,

the licensee shall: (1) inspect the site of the proposed construction; (2) consider whether the
planting of vegetation or the use of rip rap would be adequate to control erosion at the site; and
(3) determine that the proped construction is needed and would not change the basic contour of
the reservoir shoreline. To implement this paragraph (b), the Licensee may, among other things,
establish a program for issuing permits for the specified types of use and occupapgobdf pr

lands and waters, which may be subject to the payment of a reasonable fee to cover the licensee's
costs of administering the permit program. The Commission reserves the right to require the
Licensee to file a description of its standards, guide liswed procedures for implementing this



paragraph (b) and to require modification of those standards, guidelines, or procedures.(c) The
Licensee may convey easements or rigtite/ay across, or leases of, project lands for: (1)
replacement, expansion, regdment, or maintenance of bridges or roads where all necessary
state and federal approvals have been obtained; (2) storm drains and water mains; (3) sewers that
do not discharge into project waters; (4) minor access roads; (5) telephone, gas, and electric
utility distribution lines; (6) nosproject overhead electric transmission lines that do not require
erection of support structures within the project boundary; (7) submarine, overhead, or
underground major telephone distribution cables or major eledtrdbdtion lines (6kV or

less); and (8) water intake or pumping facilities that do not extract more than one million gallons
per day from a project reservoir. The Annual Report, as identified in license article 402 and filed
with the Commission on or fare April 15 of each year, shall contain a section describing: each
conveyance made under this paragraph (c) during the prior calendar year; the type of interest
conveyed; the location of the lands subject to the conveyance; and the nature of thevhis for

the interest was conveyed.(d) The Licensee may convey fee title to, easements-of-unigiyts
across, or leases of project lands for: (1)construction of new bridges or roads for which all
necessary state and federal approvals have been obtaineeé)or effluent lines that

discharge into project waters, for which all necessary federal and state water quality certification
or permits have been obtained; (3) other pipelines that cross project lands or waters but do not
discharge into project watgr(4) nonproject overhead electric transmission lines that require
erection of support structures within the project boundary, for which all necessary federal and
state approvals have been obtained;(5) private or public marinas that can accommodaée no mo
than 10 watercraft at a time and are located at leash@henile (measured over project waters)
from any other private or public marina; (6) recreational development consistent with an
approved exhibit R or approved report on recreational resoure@sexhibit E; and (7) other

uses, if: () the amount of land conveyed for a particular use is five acres or less; (ii) all of the
land conveyed is located at least 75 feet, measured horizontally, from project waters at normal
surface elevation; and (iijo more than 50 total acres of project lands for each project
development are conveyed under this clause (d)(7) in any calendar year. At least 60 days before
conveying any interest in project lands under this paragraph (d), the Licensee must submit a
letter to the Director, Office of Energy Projects, stating its intent to convey the interest and
briefly describing the type of interest and location of the lands to be conveyed (a marked exhibit
G or K map may be used), the nature of the proposed use, tii¢yioé any federal or state

agency official consulted, and any federal or state approvals required for the proposed use.
Unless the Director, within 45 days from the filing date, requires the licensee to file an
application for prior approval, the Licesesmay convey the intended interest at the end of that
period.(e) The following additional conditions apply to any intended conveyance under
paragraph (c) or (d) of this article:(1) Before conveying the interest, the Licensee shall consult
with federal andtate fish and wild life or recreation agencies, as appropriate, and the State
Historic Preservation Officer.(2) Before conveying the interest, the Licensee shall determine that
the proposed use of the lands to be conveyed is not inconsistent with eoyeapgxhibit R or
approved report on recreational resources of an exhibit E; or, if the project does not have an
approved exhibit R or approved report on recreational resources, that the lands to be conveyed do
not have recreational value.(3) The instratna& conveyance must include the following

covenants running with the land: (I) the use of the lands conveyed shall not endanger health,
create a nuisance, or otherwise be incompatible with overall project recreational use; (ii) the
grantee shall take alkasonable precautions to ensure that the construction, operation, and



maintenance of structures or facilities on the conveyed lands will occur in a manner that will
protect the scenic, recreational, and environmental values of the project; and (ia)tteeghall

not unduly restrict public access to project waters.(4) The Commission reserves the right to
require the Licensee to take reasonable remedial action to correct any violation of the terms and
conditions of this article, for the protection amthancement of the project's scenic, recreational,
and other environmental values.(f) The conveyance of an interest in project lands under this
article does not in itself change the project boundaries. The project boundaries may be changed
to exclude land@nveyed under this article only upon approval of revised exhibit G or K

drawings (project boundary maps)reflecting exclusion of that land. Lands conveyed under this
article will be excluded from the project only upon a determination that the lands are not
necessary for project purposes, such as operation and maintenance, flowage, recreation, public
access, protection of environmental resources, and shoreline control, including shoreline
aesthetic values. Absent extraordinary circumstances, proposalsudesbarids conveyed under

this article from the project shall be consolidated for consideration when revised exhibit G or K
drawings would be filed for approval for other purposes.(g) The authority granted to the
Licensee under this article shall not apt@yany part of public lands and reservations of the

United States included within the project boundary.(E) This order constitutes final agency action.
Requests for rehearing by the Commission may be filed within 30 days of the date of issuance of
this orde pursuant to 18 C.F.R. *385.713.

George H. Taylor Chief,
Biological Resources

Branch Division of Hydropower Compliance and Administration
Footnotes

[1] Article 402 states, in part, that the licensee shall file for Commission approval, an annual edEattitesses all
resource protection, mitigation and enhancement measures implemented during the previous calendar year, and
plans for each measure proposed to be implemented during the next calendar year. 90 FERC * 61,167 (2000).[2]The
parties signatoryotthe Settlement Agreement are: (1)Avista Corporation; (2) Confederated Salish and Kootenai
Tribes;(3) Kootenai Tribe of Idaho; (4) U.S. Department of Agriculture, Forest Service; (5) Idaho Department of
Fish and Game; (6)Montana Department of Environnméptiality; (7) Montana Department of Natural Resources
Conservation; (8) Coeur D' Alene Tribe; (9) Kalispel Tribe; (10) U.S. Fish and Wildlife Service;(11) Idaho
Department of Environmental Quality; (12) Idaho Department of Parks and Recreation; (13)d/0agartment

of Fish, Wildlife and Parks; (14) Montana State Historic Preservation Officer; (15) Idaho State Historic Preservation
Officer; (16) Montana B.A.S.S. Federation; (17) Nox@abinet Shoreline Coalition; (18) Cabinet Resource Group;
(19) Rock Ceek Alliance; (20) Lake Pend Oreille Idaho Club; (21) Alliance for the Wild Rockies; (22) Sanders
County, Montana; (23) Trout Unlimited; (24) Green Mountain Conservation District; (25) Idaho Rivers United; (26)
Elk Creek Watershed Council; and (27)-Btee Implementation Council.[3] 93 FERC * 61,116 (2000).



UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Avista Corporation

Project No. 205828 & - 029

ORDER AMENDING ARTICLES 435 AND 436
(Issued December 10, 2002)

On April 12, 20@, Avista Corporation (licensee) filed a request to amend license articles 435
and 436 for the Clark Fork Project (FERC No. 2058).[1] The Clark Fork Project consists of two
developments: Noxon Rapids and Cabinet Gorge. The developments are locatedlarkthe C
Fork River in Bonner County, Idaho and Sanders County, Montana.

LICENSE REQUIREMENTS
License article 435 states:

"Within one year of the effective date of the license, the Licensee shall file for Commission
approval, a plan to develop and implemasblid waste and waste water plan. The plan, at a
minimum, shall incorporate the plan developed under the U.S. Forest Service 4(e) Condition 7
(Appendix B of this order) addressing the treatment and disposal of solid waste and waste water
generated durinthe construction and operation of the project and ancillary facilities on project
lands. The plan shall not be limited to Forest Service lands. The Licensee shall prepare the solid
waste and waste water plan after consultation with the Management Canmitte

The Licensee shall include with the plan documentation of consultation, copies of comments and
recommendations on the completed plan after it has been prepared and provided to the entities,
and specific descriptions of how the entities’ comments are acocdated by the plan. The

Licensee shall allow a minimum of 30 days for the entities to comment and to make
recommendations prior to filing the plan with the Commission for approval. If the Licensee does
not adopt a recommendation, the filing shall inclutelicensee's reasons, based on project
specific information. The Commission reserves the right to require changes to the plan.”



License article 436 states:

"Within one year of the effective date of the license, the Licensee shall file for Commission
approval, a plan to develop and implement an oil and hazardous substances plan.

The plan, at a minimum, shall incorporate the plan developed under the U.S. Forest Service 4(e)
Condition 8 (Appendix B of this order) addressing hazardous substances stpiihgesvention
and cleanup on project lands. The plan shall not be limited to Forest Service lands.

The Licensee shall prepare the hazardous substances plan after consultation with the
Management Committee. The Licensee shall include with the plan éotation of

consultation, copies of comments and recommendations on the completed plan after it has been
prepared and provided to the entities, and specific descriptions of how the entities' comments are
accommodated by the plan. The Licensee shall allownanum of 30 days for the entities to
comment and to make recommendations prior to filing the plan with the Commission for
approval. If the Licensee does not adopt a recommendation, the filing shall include the licensee's
reasons, based on projegecifc information. The Commission reserves the right to require
changes to the plan."”

LICENSEE'S PROPOSED AMENDMENT

The licensee requested that the language in the first paragraph of articles 435 and 436 which
states, "file for Commission approval" be reptheath: "file with the Commission as part of the
Annual Report, identified in License Article 402." The licensee also requested that the language
in the second paragraph of both articles which states, "filing the plan with the Commission for
approval" be eplaced with: "filing the plan with the Commission."

The licensee stated that the Clark Fork Settlement Agreement established a collaborative process
by which the 27 stakeholder groups, each represented on the Management Committee, can
develop and impleménhe protection, mitigation and enhancement measures as approved in the
project license. The licensee stated that the Commission already has reserved authority under
license article 402, "to make changes to the Annual Report and the implementatiof2plans,”
therefore, the licensee added, it should not be necessary to include the additional phrase stating
the plans under articles 435 and 436 should be "filed for Commission approval.” The licensee
stated that waiting for Commission approval can resultlastsuntial time delays and lost
opportunities. The licensee stated that the Commission can still make changes to the plans when
they are filed each year without the requirement of formal approval.

DISCUSSION AND CONCLUSIONS

Under article 402, the licenseerequired to develop, in consultation with the Management
Committee, an Administrative Plan and Annual Report to be filed for Commission approval on
or before April 15 of each year, addressing all the resource Protection, Mitigation and
Enhancement (PM&Emeasures in license Articles 404 through 430 that are proposed to be
implemented, and describe any changes from the filed PM&E measures.



The Annual Report provides a summary of the implemented PM&E measures, funds expended,
and assesses resource besgféined in the previous calendar year. The Annual Report also
includes annual implementation plans for each PM&E measure proposed for implementation.

Based on the licensee's filing, it appears the licensee interpreted the requirements of article 435
and 486 to require separate, annual plans (in addition to the implementation plans required under
article 402) to address solid waste/waste water, oil and hazardous substances. This interpretation
is understandable; however, the intent of articles 435 and d486owthe licensee to develop a

general plan to manage solid waste/waste water, oil or hazardous substances with specific details
addressed in the annual plans.

We recognize there is some overlap between requiring a general plan and the annual
implementéion plans. Since the licensee develops and implements each PM&E measure in
consultation with the Management Committee, the licensee's proposal to amend the language of
articles 435 and 436 would not adversely effect the stakeholders interests of hangim pl

place to address solid waste/waste water, oil and hazardous substances at the project. Also, as
indicated by the licensee, the Commission has reserved its authority to modify the Annual Report
and the implementation plans under article 402, thexefoodifying the language of license

articles 435 and 436, as proposed, should eliminate redundancy and improve the administration
of the license. The licensee's requests should be approved.

The Director Orders:

(A) Avista Corporation's (licensee) requasmodify the language of license articles 435 and
436, filed with the Commission on April 12, 2002, for the Clark Fork Project (FERC No. 2058),
is approved. The amended license articles, in their entirety, are stated in paragraphs (B) and (C).

(B) Article 435. The Licensee shall file with the Commission, as part of the Annual Report
identified in license article 402, a plan to develop and implement a solid waste and waste water
plan. The plan, at a minimum, shall incorporate the plan developed unde6theotkst Service

4(e) Condition 7 (Appendix B of this order) addressing the treatment and disposal of solid waste
and waste water generated during the construction and operation of the project and ancillary
facilities on project lands. The plan shall betlimited to Forest Service lands. The Licensee

shall prepare the solid waste and waste water plan after consultation with the Management
Committee. The Licensee shall include with the plan documentation of consultation, copies of
comments and recommenigas on the completed plan after it has been prepared and provided
to the entities, and specific descriptions of how the entities' comments are accommodated by the
plan. The Licensee shall allow a minimum of 30 days for the entities to comment and to make
recommendations prior to filing the plan with the Commission. If the Licensee does not adopt a
recommendation, the filing shall include the licensee's reasons, based ongpegiit

information. The Commission reserves the right to require changes jpbain.

(C) Article 436. The Licensee shall file with the Commission, as part of the Annual Report
identified in license article 402, a plan to develop and implement an oil and hazardous substances
plan. The plan, at a minimum, shall incorporate the geareloped under the U.S. Forest Service



4(e) Condition 8 (Appendix B of this order) addressing hazardous substances storage, spill
prevention and cleanup on project lands. The plan shall not be limited to Forest Service lands.

The Licensee shall prepateethazardous substances plan after consultation with the

Management Committee. The Licensee shall include with the plan documentation of
consultation, copies of comments and recommendations on the completed plan after it has been
prepared and provided the entities, and specific descriptions of how the entities' comments are
accommodated by the plan. The Licensee shall allow a minimum of 30 days for the entities to
comment and to make recommendations prior to filing the plan with the Commission. If the
Licensee does not adopt a recommendation, the filing shall include the licensee's reasons, based
on projectspecific information. The Commission reserves the right to require changes to the
plan.”

(D) This order constitutes final agency action. Requestef@aring by the Commission may be
filed within 30 days of the date of issuance of this order pursuant to 18 C.F.R. * 385.713.

George H. Taylor
Chief, Biological Resources Branch
Division of Hydropower Compliance

and Administration
Footnoted1] 90 FERC *61,167 (2000).

[2] Article 402 states, in part, that the licensee shall file for Commission approval, an annual report that addresses all
resource protection, mitigation and enhancement measures implemented during the previous calendar year, and
plans foreach measure proposed to be implemented during the next calendar year. 90 FERC * 61,167 (2000).



UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Avista Corporation

Project No. 205825

ORDER APPROVING WATER QUALITY PROTECTION AND MONITORING PLAN
(Issued December 10, 2002)

On April 12, 2002, Avista Corporation (licensee) filed a Water Quality Protection and
Monitoring Plan (plan) for the Clark Fork Project (FERC No. 2058) per license article§]412.[
The licensee filed the plan concurrently with the filing of its first Annual Report required under
article 402.

The Clark Fork Project consists of two developments: Noxon Rapids and Cabinet Gorge. The
developments are located on the Clark Fork Riv&adnner County, Idaho and Sanders County,
Montana.

Article 412 states, in part, that the licensee shall fund and implement, in consultation with the
Management Committee,[2] a water quality protection and monitoring plan for maintenance,
construction, anémergency activities (Appendix F4 of the Settlement Agreement) to minimize
or eliminate the impact gfroject related maintenance, construction, and emergency activities to
water quality and associated resources of the Glark River and Lake Pend Oreill

Additionally, article 412requires the licensee to include the annual implementation plan in the
Annual Report required by article 402.

LICENSEE'S PLAN

The licensee's plan identifies and describes the anticipatedsonably expected construction

and rmaintenance activities, and possible emergency activities at the Clark Fork Prdjaettha

the potential to adversely affect water quality. The licensee included a table of possible activities
that may occur during the term of the license. The 12 desviange from emergency conditions
that threaten human life to major trashrack repair. The licensee's plan distinguishes between
emergency situations requiring relatively quick responses, and planned construction or
maintenance activities, when advancegcputionary measures can be implemented. The
licensee's plan discusses specific activities and the potential effects on water quality.



The licensee's plan also details a standardized protocol to ensure that appropriate notification and
consultation woulaccur in the event of an emergency, construction or maintenance activity that
has the potential to effect water quantity or quality. The licensee's plan includes a table

identifying specific parties to be notified. The licensee stated that on or befork Maof each

year, it would develop and submit to the Water Resources Technical Advisory Committee an
annual summary report of the activities conducted pursuant to the plan during the previous
calendar year.

The licensee stated that the annual repotlevinclude a summary of the notification and best
management practices activities implemented under the plan, an assessment of the effectiveness
of the best management practices, and any recommended revisions to the plan.

COMMENTS ON THE PROPOSED PLAN

Thelicensee indicated that the proposed Water Quality Protection and Monitoring Plan was
prepared in consultation with the Management Committee. The licensee stated that it provided a
final draft of the plan to the Committee for their review and commentlidéresee indicated

that no comments were received concerning the plan and all parties approved the plan. The
Forest Service (FS) added that the a Water Quality Protection and Monitoring Plan satisfies the
FS's 4(e) Conditions 7 and 8.[3]

DISCUSSION AND CONCLUSIONS

Changes in the normal reservoir elevation and in minimum flow releases from the project can
adversely impact water quality and aquatic resources. The purpose for a water quality protection
and monitoring plan is to develop and implement clealdyiified procedures that minimize the
impacts to water quality associated with project related maintenance, construction activities and
emergency situations that effect the reservoir levels or discharges from the project.

The licensee's plan specifiedagiscusses potential project activities that, if implemented, would
effect water quality. The licensee's plan describes standardized notification procedures, and the
implementation of monitoring and other best management practices to minimize or eliminate
project related impacts to water quality. Accordingly, the licensee's Plan meets the requirements
and objectives of license article 412 as well as FS Conditions 6,[4] 7 and 8, and should be
approved.

We note that future Annual Reports do not requireparsge water quality plan for Commission
approval; however, the Annual Report should contain, pursuant to the plan, a summary of the
activities conducted during the previous calendar year and any expected implementation or
revisions to the plan.

The Direcor Orders:

A. Avista Corporation's (licensee) Water Quality Protection and Monitoring Plan, filed with
the Commission on April 12, 2002 per license article 412, for the Clark Fork Project
(FERC No. 2058), is approved.



B. This order constitutes final agency acti Requests for rehearing by the Commission
may be filed within 30 days of the date of issuance of this order pursuant to 18 C.F.R. *

385.713.
George H. Taylor
Chief, Biological Resources Branch
Division of Hydropower Compliance and Administration
Footnotes

[1] 90 FERC * 61,167 (2000).

[2] The Management Committee is comprised of one representative from each of the 27 parties to a Settlement
Agreement.

[3] Condition 7 states, in part, that the licensee shall deefupn to address the treatmant! disposal of solid

waste and waste water generated during construction and operation of the project. Condition 8 requires, in part, the
licensee develop a plan for oil and hazardous substances storage, spill prevention, and cleanup from project
operatios and activities.

[4] Condition 6 requires, in part, that the licensee develop a plan, approved by the Forest Service, which includes
guidelines and contact telephone numbers for notifying the Forest Service and the public of potential or emergency
activities which may affect recreational use and/or access to the project area.



UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Project No. 205827

NOTICE OF REQUEST TO AMEND LICENSE AND SOLICIT
COMMENTS, MOTIONS TO INTERVENE, AND PROTESTS

(December 26, 2002)

Take notice that the following application has been filed with the Commission and is available
for public inspection:

a. Application Type: Amendment of license to delete license article 434
b. Project No: 205827

c. Date Fied: April 11, 2002

d. Applicant: Avista Corporation

e. Name of Project: Clark Fork

f. Location: The Clark Fork Project is located on the Clark Fork River in Bonner County, ldaho
and Sanders County, Montana

g. Filed Pursuant to: Federal Power Act, 16 USC (a) 825(TM)) and 799 and 801

h. Applicant Contact: Steven Fry, Avista Corporation, 1411 East Mission, P.O. Box 3727,
Spokane, WA 99220500, (509) 4951084

i. FERC Contact: Any questions regarding this notice should be addressed to Thomas LoVullo at
(202) 5028900, or email address: thomas.lovullo@ferc.gov

j. Deadline for filing comments and or motions: January 27, 2003.



All documents (an original and eight copies) should be filed with: Ms. MaBalgalas,
Secretary, Federal Energy Regulatory Commission, 888 First Street, N.E., Washington DC
20426. Please reference the project numbe2@38) on any comments or motions filed with the
Commission.

k. Description of Request: Article 434 requires #tai Corporation (licensee) to file a plan, with

the Commission, to conduct seasonal-sjgecific monitoring of bank profiles in the lower Clark
Fork River. The licensee indicated that prior to relicensing of the project, it initiated easement
discussionsvith the individual landowners. As of December 2001, the licensee indicated, it
acquired 69 out of a possible 87 easements. The licensee stated that the erosion issues of the
landowners group have been adequately addressed and, therefore, requestedgbairticle

434 be deleted. The Clark Fork Management Committee, which is comprised of one
representative from each of the 27 parties (the licensee, state and federal resource agencies,
Native American Tribes and nggovernmental organizations) to theeinsing Settlement
Agreement, concurred that article 434 was no longer necessary and should be deleted.

I. A copy of the application is available for review at the Commission in the Public Reference
Room or may be viewed on the Commission's website@t/mtww.ferc.gov using the

"FERRIS" link. Enter the docket number excluding the last three digits in the docket number
field to access the document. For assistance, contact FER Online Support at
FERCOnlineSupport@ferc.gov or tolfee at 1866-208-3676,or for TTY (202)5028659. A

copy is also available for inspection and reproduction at the address in item h above.

m. Individuals desiring to be included on the Commission's mailing list should so indicate by
writing to the Secretary of the Commission.

n. Comments, Protests, or Motions to Interven&nyone may submit comments, a protest, or a
motion to intervene in accordance with the requirements of Rules of Practice and Procedure, 18
CFR 385.210, .211, .214. In determining the appropriate action tothek€ommission will

consider all protests or other comments filed, but only those who file a motion to intervene in
accordance with the Commission's Rules may become a party to the proceeding. Any comments,
protests, or motions to intervene must be ramion or before the specified comment date for

the particular application.

o. Filing and Service of Responsive Documentny filings must bear in all capital letters the
titte "COMMENTS", "RECOMMENDATIONS FOR TERMS AND CONDITIONS",
"PROTEST", OR "MOTION TO INTERVENE", as applicable, and the Project Number of the
particular application to which the filing refers. A copy of any motion to intervene must also be
served upon each representative of the Applicant specified in the particular application.

p. Agency Comments- Federal, state, and local agencies are invited to file comments on the
described application. A copy of the application may be obtained by agencies directly from the
Applicant. If an agency does not file comments within the time specdiefilihg comments, it

will be presumed to have no comments. One copy of an agency's comments must also be sent to
the Applicant's representatives.



g. Comments, protests and interventions may be filed electronically via the Internet in lieu of
paper. Seel8 CFR 385.2001(a)(1)(iii) and the instructions on the Commission's web site at
http://www.ferc.gov under the “Eiling" link.

Linwood A. Watson, Jr.

Deputy Secretary



UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Avista Corpaation

Project No. 205827

ORDER DELETING ARTICLE 434
(Issued March 04, 2003)

As part of Avista Corporation's (licensee) first Annual Report under its new licEnded

April 12, 2002,[2] the licensee requested that article 434 be deleted from the license for the Clark
Fork Project (FERC No. 2058). The Clark Fork Project consists of two developments: Noxon
Rapids and Cabinet Gorge. The developments are locatbeé @tark Fork River in Bonner

County, Idaho and Sanders County, Montana.

LICENSE ARTICLE 434
Article 434 states:

"Within six months of the effective date of the license, the Licensee shall file for Commission
approval, a plan to conduct seasonal:sjxific monitoring of bank profiles in the lower Clark

Fork River, particularly between river miles 144 and 147, to provide estimates of the rates of
erosion and the relationshifh these rates to flow cycling at the Cabinet Gorgestigpment The
monitoring results shall be used to determine the rates of erosion and any appropriate corrective
actions. The Licensee shall prepare the bank profile monitoring plan after consultation with the
Management Committee and the Cabi@etge Downstream Landowners (CGDdroup. The
Licensee shall include with the plan documentation of consultation, copies of comments and
recommendations on the completed plan after it has been prepared and provided to the entities,
and specifiadescriptions of how the entities' comments accommodated by the plan. The
Licensee shall allow a minimum of 30 days for the entities to comment and to make
recommendations prior to filing the plan with the Commission for approval. If the Licensee does
not adopt a recommendation, the filing shatlude the licensee's reasons, based on project
specific information. The Commission reserves the right to require changes to the plan.”



LICENSEE'S REQUEST

The licensee indicated that during the relicensing process a group of private landowners,
downsteam of Cabinet Gorge, were concerned with erosion. The licensee stated that a
relicensing working group determined that the issue was a private property matter and suggested
that the licensee work with the landowners individually. The licensee statedehanhdowners

group granted it permission to initiate easement discussions on areoiee basis. The licensee
stated that it has acquired 69 out of 87 easements. The licensee indicated that the remaining
easements were not available due to a numbegrgbpal reasons stated by the landowners. The
licensee reported their achievements to the project's Management Committee and recommended
that article 434 be deleted from the license since it had adequately addressed the erosion issues
that article 434 wadesigned to monitor.

COMMENTS ON THE PROPOSED REQUEST

The licensee stated that the proposed request to delete article 434 was under consideration by the
Management Committee during a Septembe2 262001 meeting. The licensee stated that the
Management Qomittee reached consensus on the proposal, at that time, and indicated that the
issue was satisfactorily resolved.

DISCUSSION AND CONCLUSIONS

Although the licensee received concurrence for their request from the Management
Committee,[3] the Commission, nevertheless, provided the general public the opportunity to
comment on the licensee's proposal by issuing a public notice, in two count@sngany
comments, protest or motions to intervene in this proceeding. In response to the notice, the
Commission received one letter from the U.S. Department of Interior, Office of Environmental
Policy and Compliance, which stated that they had no consnoarthe proposed amendment
request. The Settlement Agreement which was incorporated as part of the project license, was
developed by 27 parties. It establishes processes and includes measures for resolving a wide
range of complex and conflicting areasrakrest to the various parties. It was a product of
several years of collaboration among the parties. Under the Settlement, the licensee works with a
27- member Management Committee to ensure that the negotiated protection, mitigation and
enhancement meares are effectively implemented.

The Committee determined that the licensee adequately resolved the issues of article 434 on a
oneon-one basis with the various landowners downstream of the Cabinet Gorge facility.
Additionally, much of the area in quéast is outside the project boundary. As a result of the
licensee's efforts, however, the need to develop a bank profile monitoring plan is no longer
warranted. The public notice, issued by the Commission, raised no additional concerns with the
licensee'sequest to delete article 434, therefore, the licensee's proposal to delete article 434
should be approved.



The Director Orders:

(A) Avista Corporation's request to delete license article 434 for the Clark Fork Project (FERC
No. 2058), filed with the Comission on April 12, 2002, is approved.

(B) This order constitutes final agency action. Requests for rehearing by the Commission may be
filed within 30 days of the date of issuance of this order pursuant to 18 C.F.R. *385.713.

George H. Taylor
Chief, Biologcal Resources Branch
Division of Hydropower Compliance

and Administration
Footnotes
[1] 90 FERC * 61,167 (2000). Order Issuing New License

[2] On August 29, 2001, the licensee requested an extension of time to file the plan required by article 434. By
Order Granting Extension of Time, dated October 5, 2001, the filing date was modified to April 15, 2002.

[3] The Management Committee is comprised of one representative of each of the 27 parties to the licensing
Settlement Agreement. They are: (1) Avista Corporation; (2) Confederated Salish and Kootenai Tribes; (3) Kootenai
Tribe of Idaho; (4) U.S. Departmeot Agriculture, Forest Service; (5) Idaho Department of Fish and Game; (6)
Montana Department of Environmental Quality; (7) Montana Department of Natural Resources Conservation; (8)
Coeur D'Alene Tribe; (9) Kalispel Tribe; (10) U.S. Fish and Wildlife #en(11) Idaho Department of

Environmental Quality; (12) Idaho Department of Parks and Recreation; (13) Montana Department of Fish, Wildlife
and Parks; (14) Montana State Historic Preservation Officer; (15) Idaho State Historic Preservation Officer; (16)
Montana B.A.S.S. Federation; (17) Nox@Gabinet Shoreline Coalition; (18) Cabinet Resource Group; (19) Rock
Creek Alliance; (20) Lake Pend Oreille Idaho Club; (21) Alliance for the Wild Rockies; (22) Sanders County,
Montana; (23) Trout Unlimited; (24) GreéMountain Conservation District; (25) Idaho Rivers United; (26) Elk

Creek Watershed Council; and (27)-Tstate Implementation Council.



UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Avista Corporation

Project No. 205836

ORDER APPROVING ANNUAL REPORT (ARTICLE 402),
THREATENED AND ENDANGERED SPECIES PLAN (ARTICLE 432)
AND FISHWAY PLAN (ARTICLE 433)
(Issued June 12, 2003)

On April 3, 2003, Avista Corporation (licensee) filed its 2002 Annual Report and 2003
Implementation Plans per liase article 402 for the Clark Fork Project (FERC No. 2058).[1]

Also included with the licensee's Annual Report were a Threatened and Endangered Species Plan
per license article 432 and a Fishway Plan required by article 433. The Clark Fork Project
consistf two developments: Noxon Rapids and Cabinet Gorge. The developments are located
on the Clark Fork River in Bonner County, Idaho and Sanders County, Montana.

Article 402 requires, in part, that an Administrative Plan and Annual Report be filed with the
Commission on or before April 15 of each year, for Commission approval, and address all the
resource protection, mitigation and enhancement (PM&E) measures implemented during the
previous calendar year and all the implementation plans for the currerdarajear.

Article 432 states, in part, that the licensee shall file on or before April 15 of each year, for
Commission approval, a Threatened and Endangered Species Plan that addresses the licensee's
compliance with the terms and conditions of the incialeiake statement filed by the U.S. Fish

and Wildlife Service (FWS) on August 23, 1999 and included as Appendix D in the order issuing
license. Further, article 432 states that the plan shall include, at a minimum, any modifications to
project facilities o0 operations proposed to minimize the taking of bull trout.

Similarly, article 433 states, in part, that the licensee shall file on or before April 15 of each year
a Fishway Plan that addresses the licensee's compliance with the fishway prescripteansdcont

in Appendix C of the order issuing license. The plan shall include, at a minimum, a detailed
description of any fish passage devices or measures, including experimental trap and truck
programs, and any proposed modifications to project facilitieperations.



THE LICENSEE'S FILING AND PLANS

The licensee's Annual Report describes PM&E implementation efforts for license articles 404
through 430 and provides a summary of the funds expended for 2002. The report also includes
implementation plans fazach PM&E for 2003. The licensee's filing includes a summary of the
projected annual budget as well as key action items, tasks, and decisions to be undertaken in the
current calendar year.

As part of its August 5, 1999 biological opinion, the FWS inclualedhcidental take statement,
which contained nine reasonable and prudent measures to minimize incidental take. To
implement the measures, 26 terms and conditions were included in the license. The licensee's
Threatened and Endangered Species Plan discaash reasonable and prudent measure and
addresses them in the annual implementation plans and the annual activity summaries.

For license article 433, the licensee indicated that the requirements of the Fishway Plan are
addressed in both the annual impentation plans and the annual activity summarys for the

Idaho Tributary Habit Acquisition and Fishery Enhancement Program under article 404, the
Montana Tributary Habitat Acquisition and Fishery Enhancement Program under article 405, and
the Fish Passadé¢ative Salmonid Restoration Plan under article 406. The licensee's Annual
Report contains complete descriptions of those implementation activities.

COMMENTS ON THE ANNUAL REPORT AND PLANS

The licensee stated that the Annual Report and plans were prepacgdsultation with the

Clark Fork Management Committee (MC). The MC is comprised of representatives from each of
the 27 signatories to the 1999 Settlement Agreement plus a representative from the Bull River
Watershed Council. The licensee stated thamBeoversees all PM&E measures. The licensee
added that draft copies of the report were mailed to the MC on February 18, 2003. The licensee
indicated that minor comments were received and either incorporated or addressed individually.
The licensee statetldt the annual implementation plans were approved by the MC.

The licensee also stated that per articles 432 and 433, all comments received pertaining to those
articles are required to be included with the report. The licensee stated no comments were
received concerning those sections.

DISCUSSION AND CONCLUSIONS

The licensee's 2002 Annual Report for the Clark Fork Project and the 2003 Implementation
Plans for aquatic and terrestrial resources adequately fulfill the requirements of article 402 and
should be pproved.

For license articles 432 and 433, the licensee and FWS agreed that addressing the requirements
for threatened and endangered species and fishm@ylsl occur in concert with other specific

license articles contained in the Annual Report and Implementation Plans.[2] The licensee's
report thoroughly describes all activities associated with the two plans and meets the
requirements of articles 432 add3. The licensee's plans should be approved.



The Director Orders:

(A) Avista Corporation's (licensee) 2002 Annual Report and 2003 Implementation Plans, filed
with the Commission on April 3, 2003 per license article 402, for the Clark Fork Project (FERC
No. 2058), are approved. (B) The licensee's Threatened and Endangered Species Plan and
Fishway Plan meet the requirements of license articles 432 and 433, respectively, and are
approved.

(C) This order constitutes final agency action. Requests for rehégrthg Commission may be
filed within 30 days of the date of issuance of this order pursuant to 18 C.F.R. * 385.713.

Thomas J. LoVullo
Fishery Biologist
Division of Hydropower Administration and Compliance
Footnotes
[1] 90 FERC * 61,167 (2000).
[2] By letter dated August 8, 2002, the FWS stated that incorporating the licensee's Threatened

and Endangered Species Plan and Fishway Plan into the annual report filings would adequately
meet the reporting requirements of license articles 432 and 433.



UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Avista Corporation

Project No. 205837

ORDER APPROVING THREATENED AND ENDANGERED SPECIES
PLAN AND FISHWAY PLAN PER ARTICLES 432 AND 433
(Issued June 13, 2003)

On April 12, 2002, as part of its annual report, Avista Corporation (licensee) filed a Threatened
and Endangered Species Plan per article 432 and a Fishway Plan per article 433, for the Clark
Fork Project (FERC No. 2058).[1] The Clark Fork Project consistwo developments: Noxon
Rapids and Cabinet Gorge.

The developments are located on the Clark Fork River in Bonner County, Idaho and Sanders
County, Montana. Article 432 states, in part, that the licensee shall file on or before April 15 of
each year, ioCommission approval, a Threatened and Endangered Species Plan that addresses
the licensee's compliance with the terms and conditions of the incidental take statement filed by
the U.S. Fish and Wildlife Service (FWS) on August 23, 1999 and included asdgD in the

order issuing license. Further, article 432 states that the plan shall include, at a minimum, any
modifications to project facilities or operations proposed to minimize the taking of bull trout.

Similarly, article 433 states, in part, that the licensee shall file on or before April 15 of each year

a Fishway Plan that addresses the licensee's compliance with the fishway prescriptions contained
in Appendix C of the order issuing license. The plaalshcluded at a minimum a detailed

description of any fish passage devices or measures, including experimental trap and truck
programs, and any proposed modifications to project facilities or operations.

LICENSEE'S PLANS

The licensee stated that the didions identified in Appendix D of the license order are
addressed in the filed implementation plans for the Idaho Tributary Habitat Acquisition and
Fishery Enhancement Program, the Montana Tributary Habitat Acquisition and Fishery
Enhancement Program gifirish Passage/Native Salmonid Restoration Plan, the Bull Trout
Protection and Public Education Project, the Gas Supersaturation Control, Mitigation and



Monitoring Program, and the Project Operation Package. Additionally, the licensee indicated that
it fil es with the FWS, an annual report as required by measures 8a and 8b of Appendix D. Details
of the referenced plans are contained in the licensee's April 12 filing.

Similarly, the licensee indicated that the requirements regarding fishway prescripticiseubnt

in Appendix C of the license order are also incorporated in the implementation plans for Idaho
Tributary Habitat Acquisition and Fishery Enhancement Program, the Montana Tributary Habitat
Acquisition and Fisherinhancement Prograrand the Fish Paage/Native Salmonid

Restoration Plan.

RESOURCE AGENCY COMMENTS

By letter dated August 8, 2002, the FWS stated that they had reviewed the plans for license
articles 432 and 433 (as incorporated in other license articles) and concur with the plans as
written. The FWS added that incorporating the plans into future Annual Reports, to be filed with
the Commission, should adequately address their concerns about the Annual Report meeting the
requirements of license articles 432 and 433. The project's Managenmemit®® also

concurred with the licensee's plans.[2]

DISCUSSION AND CONCLUSIONS

The censee's Annual Report contsia number of implementation plans that are required under
various license articles. Several requirements of those requisite plans (¢idieries 404407,

413, 429 and 430) overlap with the requirements of license articles 432 and 433. Repeating each
of the implementation plans under the requirements of 432 and 433 is redundant and not
necessary. The licensee, however, should continueaoidentify how those earlier license

articles meet the requirements of 432 and 433. The licensee's Threatened and Endangered
Species Plan and Fishway Plan adequately meet the requirements of license articles 432 and 433
and should be approved.

The Director Orders:

(A) Avista Corporation's Threatened and Endangered Species Plan and Fishway Plan, filed with
the Commission on April 12, 2002 for the Clark Fork Project (FERC No. 2058), meet the
requirements of license articles 432 and 433, respectivehgrarapproved.

(B) This order constitutes final agency action. Requests for rehearing by the Commission may be
filed within 30 days of the date of issuance of this order pursuant to 18 C.F.R. * 385.713.

Thomas J. LoVullo
Fishery Biologist
Division of Hydropower

Administration and Compliance



Footnotes
[1] 90 FERC * 61,167 (2000).

[2] The Management Committee is comprised of representatives from each of the 27 signatories to the 1999
Settlement Agreement plus a representative from the Bull River WatershedilCo



UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

NOTICE OF APPLICATION FOR AMENDMENT OF LICENSE AND SOLICITING
COMMENTS, MOTIONS TO INTERVENE, AND PROTESTS

(November 6, 2003)

Take notice that the following application has békeal with the Commission and is available
for public inspection:

a. Application Type: Amendment of License.

b. Project No: 205838

c. Date Filed: July 18, 2003

d. Applicant: Avista Corporation.

e.Name of Projet: Clark Fork

f. Location: The project is located on the Clark Fork River, in Bonner County, Idaho and
Sanders County, Montana, and affectisgds of the United States within the Idaho
Panhandle, Lolo and Kootenai National Forests.

g. Filed Pursuant to: Federal Power Act, 16 USC ** 79825r

h. Applicant Contact: Mr. Steven A. Fry, Hydro Licensing and Safety Manager, Avista
Corporation, P.O. Box 3727, Spokak¢ashington 99223727, (509) 49%1852.

i. FERCContact: Any questions on this notice should be addressed to Mrs.
Anumzziatta Purchiaroni at (202) 56291, or email address:
anumzziatta.purchiaroni@ferc.gov.

j. Deadline for filing comments and or motions: December 5, 2003.

k. Description of Request: Avista Corporation, (Avista) filed an amendment of its license
to revise the generating and hydraulic capacities gbtbgect. Avista is requesting
the amendment to reflect a recent turbine and generator upgrade of Unit # 3, and to
allow for an upgrade of Unit #@F the four units at the Cabinet GorQevelopment.
The upgrades will result in an increase of the total installed capacity of the Cabinet
Gorge Development from 231 MW to 257 MW, and the design flow from 36,000 cfs



to 37,400 cfs. Avista is not proposing changes to project operation, or water levels in
its amendment application.

I. Locations of the Application: A copy of the application is available for inspection and
reproduction at the Commission's Public ReferdRaem, located at 888 First Street, NE, Room
2A, Washington, D.C. 20426, or by calling (202) 88871. This filing may also be viewed on
the Canmission's website &tttp://www.ferc.gov using the "eLibrary” link. Enter the docket
number excluding the lagiiree digits in the docket number field to access the document. You
may also register online at http://www.ferc.gov/déiteg/esubscription.asp to be notified via
email of new filings and issuances related to this or other pending projects. Fanassisall
1-866-208-3676 or email FERCOnlineSupport@ferc.gov, for TTY, call (202) SE59. A

copy is also available for inspection and reproduction at the address in item (h) above.

m. Individuals desiring to be included on the Commission's madiéihghould so indicate by
writing to the Secretary of the Commission.

n. Comments, Protests, or Motions to Interverenyone may submit comments, a protest, or

a motion to intervene in accordance with the requirements of Rules of Practice and fiérdd@du

CFR 385.210, .211, .214. In determining the appropriate action to take, the Commission will
consider all protests or other comments filed, but only those who file a motion to intervene in
accordance with the Commission's Rules may become a péingy ppoceeding. Any

comments, protests, or motions to intervene must be received on or before the specified comment
date for the particular application.

0. Filing and Service of Responsive Documensny filings must bear in all capital letters the
titte "COMMENTS", "RECOMMENDATIONS FOR TERMS AND CONDITIONS",

"PROTEST", OR "MOTION TO INTERVENE", as applicable, and the Project Number of the
particular application to which the filing refers. All documents (original and eight copies) should
be filed wth: Magalie R. Salas, Secretary, Federal Energy Regulatory Commission, 888 First
Street, N.E., Washington DC 20426. A copy of any motion to intervene must also be served
upon each representative of the Applicant specified in the particular application.

p. Agency Comments Federal, state, and local agencies are invited to file comments on the
described application. A copy of the application may be obtained by agencies directly from the
Applicant. If an agency does not file comments within the tineeifipd for filing comments, it

will be presumed to have no comments. One copy of an agency's comments must also be sent to
the Applicant's representatives.

g. Comments, protests and interventions may be filed electronically via the Internet in lieu of
paper. See, 18 CFR 385.2001(a)(1)(iii) and the instructions on the Commission's web site at
http://www.ferc.gov under the “Eiling" link.

Magalie R. Salas
Secretary



UNITED STATES OF AMERICA106 FERC 62,106
FEDERAL ENERGY REGULATORY COMMISSION

Avista Corporation Project No. 205838

ORDER AMENDING LICENSE AND REVISING ANNUAL CHARGES
(Issued February 13, 2004)

On July 18, 2003, Avista Corporation, licensee far @ark Fork Project, FERC No.
2058 filed an amendment application to amend the authorized installed capacity of the project.
The project is located on the Clark Fork River in Bonner County, Idaho and Sanders County,
Montana.

BACKGROUND

A new license, issued on February 23, 2000, authorized the project with two
developments, the Noxon Rapids and the Cabinet Gorge for a total authorized capacity of 697
MW.! The developments adjoin one another over a distance of 58 miles on the Clark Fork
River. The Noxon Rapids Development includes a smartdoor concrete powerhouse integral
with the dam and containing five Francis turbines, four rated at 130,800 horsepower (hp) (98.1
MW), each and one rated at 167,500 hp (125.6 MW), and generatorsipgpduotal of about
466 MW at full turbine capacity and full pool. The Cabinet Gorge Development includes a 355
foot-long by 106foot-wide semioutdoor powerhouse, containing four turbines: three fixed
blade propeller turbines rated at 70,500 hp (32/8) each, and one Kaplan turbine runner rated
at 86,290 hp (64.7 MW), and generators producing a total of about 231 MW at full turbine
capacity and full pool.

Prior to licensing, in an order issued March 17, 188 Commission authorized the
upgrade ofJnit 3 at the Cabinet Gorge Development. The upgrade consisted of the replacing
the turbine runner and rewinding the generator. The installed capacity of the turbine Unit 3 was
amended to 83,000 hp (62.2 MW), and the installed capacity of the gemesatamended to
59.4 MW. However, the license order of 2000 describes the turbine capacity of Unit 3 as 70,500
hp (52.9 MW).

! See, 90 FER®& 61,167 (2000).

2 See, 70 FER®. 62,176 (1995).



PROPOSED AMENDMENT

In its application, the licensee requests an amendment of the license to revise the
authorized installed capgy at the Cabinet Gorge Development to reflect the tested performance
in Unit 3, and for an efficiency upgrade of Unit 2.

The licensee explains that the Unit 3 turbine upgrade that was approved in 1995 was
delayed several years, mainly due to budgastaints. The Unit 3 upgrade project began in
January 1999 and finished in March 2001. However, after the upgrade, the turbine unit was
tested resulting in a 10 MW capacity increase. Therefore, in the filing, the licensee requests an
amendment of thedense to revise the authorized installed capacity of Unit 3.

In addition to updating the license to reflect the installed capacity of Unit 3, the licensee
requests an amendment to increase the installed capacity of Unit 2. The licensee proposes to
replace the existing propelleype turbine runner with a modern mixédw runner. The Unit 2
generator will be rewound to accommodate the higher turbine output. Additional improvements
associated with the proposed upgrade will include replacement of rauteit transformers
and refurbishing of turbine generator parts to-liesv conditior® In the application, the
licensee indicates that the completed upgrade of Unit 3 and the proposed upgrade of Unit 2
would result in a change of the total hydraulipaety from 36,000 cfs to about 37,400 cfs at a
normal pool elevation of 2,175 feet.

CONSULTATION

On November 5, 2003, the Commission issued a public notice concerning the proposed
amendment application. The notice set December 5, 2003, dsatikne for filing protests and
motions to intervene. In a letter filed December 3, 2003, the United States Department of the
Interior states no comments to the proposed amendment. In a letter filed December 16, 2003, the
Idaho Fish and Game commenthdt the proposed capacity increase will not impact fish, and
recommends the licensee to operate the project in accordance with licensing conditions. No
other comments or motions to intervene were received.

DISCUSSION
A. Installed Capacity

In the filing the licensee submitted a revised exhibit A, which reflects the changes in the
generating units at the project. The revised exhibit A includes a table describing principal
features of the generating units currently in operation for both developmentssidwing the
capacities for the Cabinet Gorge Development project, staff found that the completed Unit 3
turbine upgrades resulted in a capacity increase from 62.2t1W2.2 MW. The proposed
upgrade of turbine Unit 2 would result in a capacity ineegflaom 52.9 MW to 72.2 MW.
According to Commi ssionés regulations at 18 C

® Through a telephone communication on February 5, 2004, the Licensee informed staff
they have started the upgrade work on Unit 2 in January 2004.



capacity means the lesser of the ratings of the generator or turbine units. Therefore, staff
determined the authorized installed capaf@tyannual charges purposes should be revised as
shown in the table 1 below:

Table 1.
Development | Unit No. Turbine (T) Generator (G) Authorized
Rated Output (MW) | Nameplate Capacity Capacity
(MW) (MW)
Licensed | Proposed | Licensed | Proposed
NoxonRapids |1 98.1 98.1 91.8 91.8 91.8 (G)
2 98.1 98.1 76.8 76.8 76.8 (G)
3 98.1 98.1 91.8 91.8 91.8 (G)
4 98.1 98.1 91.8 91.8 91.8 (G)
5 125.6 125.6 114.0 114.0 114.0 (G)
Cabinet Gorge | 1 64.7 64.7 59.4 59.4 59.4 (G)
2 52.9 72.2 53.1 73.2 72.2 (T)
3 62.2 72.2 59.4 73.2 72.2 (T)
4 52.9 52.9 59.4 59.4 52.9 (T)
Total 722.9

Based on the limiting factor of turbine/generator capacity, the completed upgrade of
Unit 3, and the proposed upgrade of Unit 2 would increase the Cabinet Gorge Development
installed capacity from 231.3 MW tacitykdld. 7 MW.
increase from 697 MW to 722.9 MW. As such, we will amend in ordering paragraph (E) of this
order the annual charges of the license under Article 201.

B. Revised Exhibits

In the filing, the licensee submitted two revised exhibit F drawimigapproval with the
Commission. The revised drawings show the powerhouse and the one line diagram, and
reflecting both the installed capacity of Unit 3, and the proposed Unit 2 upgrade at the Cabinet
Gorge Powerhouse. The revised drawings conformet@€timmission's rules and regulations,
and are approved and made a part of the license, as we are requiring in ordering paragraph (G).

C. Environmental Considerations

Discharges from the Cabinet Gorge development vary seasonally as well as hourly.
Historical data from the U.S. Geological Survey gaging stations on the Clark Fork River provide
a record of streamflow. The data indicates that during late spring and early summer, flows
generally exceed the hydraulic capacity of the Cabinet Gorge developAtenuch times, the
peaking operations of the facility become essentially negligible as the project generally operates
run-of-river and any excess flow is spilled.

*Unit 3 capacity as authorized by the 1995 order (7OFERC { 62,176).



It is at these times that the increased hydraulic capacity would generally be usedflow$ien

are less than the current hydraulic capacity of the project, other license requirements such as
maximum and minimum forebay elevations and minimum project discharges, preclude the
licensee from operating at full capacity. The increased capadityitr8 and the proposed
upgrade to Unit 2 would have limited use during low flow periods.

The licensee is required to release 5,000 cfs minimum flow. The minimum flow helps
reduce the range of daily flow fluctuations downstream caused by peakingayerd he
mi ni mum flow and reservoir drafting requireme
proposed amendment request; therefore, the volume of water discharged, when inflow is less
than the hydraulic capacity of the development, should remairangeld but could occur over a
shorter time frame. The small incremental difference between the current maximum hydraulic
capacity and the proposed maximum capacity should not cause any appreciable difference in the
downstream flow fluctuations which areeatuated by the minimum flow releases.
Consequently, there should be no substantial impacts to fisheries resources below the project and
also negligible changes in downstream erosion rates. Similarly, with no changes in the
operational requirements ofglproject, an increase in turbine efficiency should have no affect on
recreation or terrestrial resources.

When flow is spilled, concerns regarding dissolved gas super saturation are an issue at
the Cabinet Gorge development. Those concerns wereitdkeaccount at the time of
relicensing. The licensee, under the approved protection, mitigation and enhancement measures,
is required to implement a number of actions related to total dissolved gas levels at the project.
With the increased capacity Unit 3, the proposed upgrade to unit 2, and the added hydraulic
capacity, the Cabinet Gorge development would spill less water during high river flows and pass
it through the turbines. This would help ameliorate gas super saturation below the Cabinet
Gorge dam and improve water quality.

The |icensee prepared the amendment applic
management committee which is comprised of state and federal resource agencies. No
objections to the amendment request were receivedreTs no evidence to suggest that the
increased capacity in Unit 3 and the proposed upgrade of unit 2 at the Cabinet Gorge
development would have any substantial affects on the environmental resources of the project.
During times when inflow exceeds thgdraulic capacity of the project, there could be a positive
impact to water quality as more flow is passed through the turbines and less spilled reducing the
potential for gas super saturation. Accordingly, the proposed amendment request does not
constiute a major federal action significantly affecting the quality of the human environment.

SUMMARY
Our review found the change in installed and hydraulic capacities of the project would
not have any adverse environmental impacts. This order approya®plesed increase of the

projectdbs installed generating capacity to 72

This order revises Article 201 of the license, regarding the annual charges for the purpose
of reimbursement to the United States Government for the costs of administratarh laffRhe



Federal Power Act. The annual charges for the project will be based on: an installed capacity of
703.5 MW, effective on January 1, 1999, which is the starting date of Unit 3 capacity upgrade;
and 722.9 MW, effective on January 1, 2004, wisctihe starting date of Unit 2 capacity

upgrade’. Furthermore, in ordering paragraph (F) of this order we are requiring the licensee to
install new capacity nameplates on the upgraded units and submit photos of the new nameplate.

The Director orders

(A)  The license for the Clark Fork Project, FERC No. 2058, is amended as provided
in this order, effective the first day of the month in which this order is issued.

(B)  The revised exhibit A, project description, filed on July 18, 2003, conforms to the
Co mmi sssuiemamdregulations and is approved and made part of the license, superseding
the existing exhibit A.

(C) The authorized installed capacity for the Clark Fork Project is 722.9 MW.

(D)  The project description in ordering paragraph (B)(2) of the licenseisgetgvn
part, as follows:

The Cabinet Gor ge Dev e l-fooplomgloytlQ6foat-widesi st i ng
semtoutdoor powerhouse, containing: one Vertical Kaplan and three Vertical Propeller
turbines with a total hydraulic capacity of 37,400 cfs at nbpual elevation of 2175 ft,
connected to four generators with a total rated capacity of 265.2 MW, (see table 1 of this
order for the rating of individual units); and appurtenant facilities.

(E) Article 201 of the license for the Clark Fork Project is revisegkad:

Article 201. The licensee shall pay the United States an annual charge, for the purposes
of reimbursing the United States for the Cost of administration of Part | of the federal
Power Act, as determined in accordance with the provisions ofdh@@i s si ond s
regulations in effect from time to time, as follows:

1. Effective December 1, 1999, the authorized installed capacity for that purpose is
703.5 MW.

2. Effective January 1, 2004, the authorized installed capacity for that purpose is 722.9
MW.

3. For thepurpose of recompensing the United States for the use, occupancy and
enjoyment of 1,269 acres of its lands, the Licensee shall pay a reasonable annual
charge as determined by the Commission in accordance with its regulations in effect
from time to time.

> International Falls Power C&6 FERC 1 61,086t 61,117 (1994). The order states
that, "With respect to substantial changes in installed capacity that receive prior approval, the
effective date for revised annual charged bal the date of the commencement of construction
of the revised capacity."”



javascript:rDoDocLink('66%20FERC%20¶61,086%20');

(F)  Within 30 days of the date of completion of upgrades on the Cabinet Gorge
Development the licensee shall install capacity nameplates on the upgraded generating units to
reflect the capacities authorized in this order. Within 30 days of installation w&theplates,
the licensee shall provide photographs of the new nameplates to the Commission and the
Commi ssionds Portland Regional Office.

(G) The following exhibit F drawings, filed on July 18, 2003, conform to the
Commission's rules and regulations, andegmeroved and made a part of the license. The
superseded drawings are eliminated from the license.

EXHIBIT FERC FERC DRAWING TITLE SUPERSEDED
DRAWING FERC DRAWING
No. No.
F-4 20581079 CABINET GORGE, 20581043
POWERHOUSE
CROSSECTION
F-14 20581080 CABINET GORGE 20581053
ONE-LINE DIAGRAM

(H)  Within 90 days of the date of issuance of this order, the licensee shall file three
original sets of aperture cards of the approved drawing. All aperture cards should be reproduced
on silver or gelatin 35 mm microfilm. All microfilm should be mountedadgpe D (33" x 7
d") aperture card.

Prior to microfilming, the FERC Drawing Number (205879 and 2058.080) shall be
shown in the margin below the title block of the approved drawing. After mounting, the FERC
Drawing Number should be typed in the uppght corner of each aperture card. Additionally,
the Project Number, FERC Exhibit (i.e-4Fand F14), Drawing Title, and date of this order
should be typed in the upper left corner of each aperture card. See Figure 1.

FERC Drawing

Project Number Exhibit Number Drawing Title Number /
v L4
Project 1234, Exhibit G-1, Project Boundary FERC Dwg 1234-01
Dec 1, 1979

Order Issuance
Date

Exhibit # and
FERC Drawing #

\‘— Type D (3/, " X 7°/,") Aperture Card

Figure 1 Sample Aperture Card Format



Two original sets of aperture cards should be filed with the Secretary of the Commission.
The remaining set of aperture cards should be filed with the Commission's Portland Regional
Office.

() This order constitutes final agency action. Requests for a rehearing by the
Commission may be filed within 30 days of the date of issuance of this order, pursuant to 18
C.F.R." 385.713.

Mohamad Fayyad

Engineering Team Lead

Division of HydropowerAdministration
and Compliance






























































































































































































































